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Chief Executive Officerôs Welcome 

We take very seriously the trust you’ve placed in us to provide you with the best advice, 

services, and products, and we trust that you, in return, will provide us with honest feedback of 

our performance. 

Throughout the year, our team works to provide you timely updates of all regulations that might 

affect your administrative planning and/or compliance concerns. Attached is our consolidated 

update for 2015, with each consulting practice – employee benefits, retirement services, and 

executive benefits – providing their most pertinent content. 

It will be of no surprise that more than half this document addresses regulations around the 

continued implementation of the Affordable Care Act (ACA).  This causes our clients their 

greatest angst, and we hope our vigilance at staying on top of all this information is providing 

you with a sense of security.  

What is in store for us in 2016? Although the ACA will continue to be on our agenda, 

consolidation, healthcare costs, technology and risk will take center stage. We can expect to 

see more consolidation of healthcare insurers like Cigna/Anthem and Aetna/Humana, PBM’s, 

Hospital Systems and Physician Groups. Healthcare costs are rising at a higher level than seen 

in recent years with pharmacy cost being a major driver fueled by specialty drugs that have 

recently come to market.  Technology is rapidly transforming the buying experience of insurance 

products for employees.  Lastly, cyber and terrorism concerns will continue to be front of mind 

for all of us; and this area, in particular, is where Marsh & McLennan Agency (MMA) benefits 

greatly from the resources of our parent company (MMC) as well as our sister organizations – 

Marsh, Mercer, Guy Carpenter and Oliver Wyman.  In 2016, we will continue to invest in our 

people, new technologies, and relationships so that we can continue to meet all your needs, and 

hopefully exceed your expectations! 

We hope you find this document to be valuable and encourage you to retain this for future 

reference.  If you have any questions or need further clarification, I ask that you call or email us.  

I welcome your feedback, and on behalf of the entire Company thank you for the opportunity to 

work together.  We value our relationship with you and remain committed to helping you in the 

coming year. 

 
Warm regards, 

  
James D. Blue, II 
CEO | Marsh & McLennan Agency New England 
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Employee Benefits Update and Review 

Healthcare Reform 
 
The Obama administration’s decision to delay the pay-or-play mandate until 2015 
prompted employers to continue to focus on the short term compliance 
requirements and implement a strategic plan for the longer term obligations. 
However, despite the delay of the employer mandate to 2015, applicable large 
employers (generally, those with 50 or more full-time equivalent employees) 
began tracking employees’ hours of service in order to ascertain which employees 
are considered “full-time” under the mandate’s 30-hour per week standard for full-
time employment and to comply with the ACA’s new reporting requirements for 
applicable large employers that take effect in 2015. 

High Level Timeline of Key Elements of Healthcare Reform for Employers 
 

 

2012 

¶ Employers began to distribute summaries of benefits and coverage (SBCs) to 
participants, including newly eligible employees, special enrollees, and upon 
request  

¶ 60-days’ advance notice of mid-year material modifications to SBC content is 
required 

¶ Informational reporting of the cost of health coverage on Form W-2 for employers 
that issued 250 or more W-2s in the prior year.  The 250 W-2 threshold applies 
on a per-tax ID basis (not a tax controlled group basis) 

¶ Coverage for additional women's preventive care services with no cost-sharing 
begins for non-grandfathered plans  

¶ Medical Loss Ratio Rebates (MLR) apply; employers with fully insured plans that 
receive a rebate must analyze plan documents and applicable guidelines to 
determine how rebate should be used 

 
2013 

¶ Health FSA elections capped at $2,500 per year, indexed for inflation 
o The contribution limit for plan years beginning in 2015 is $2,550 
o The contribution limit for plan years beginning in 2016 remains at $2,550 

¶ Comparative effectiveness fee (aka PCORI fee) begins ($1/covered life/year for 
1st year; $2 for the  2nd year and indexed thereafter; sunsets in 2019) 

o For policy years and plan years ending on or after October 1, 2014, and 
before October 1, 2015, the adjusted applicable dollar amount is $2.08 
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o For policy years and plan years ending on or after October 1, 2015, and 
before October 1, 2016, the adjusted applicable dollar amount is $2.17 

¶ Employers must notify new employees about Marketplace availability 

¶ Medical device manufacturers' fees start 

¶ Higher Medicare payroll tax (additional 0.9%) on wages exceeding 
$200,000/individual; $250,000/couples (employers must start withholding once 
an employee reaches $200,000, regardless of marital status) 

¶ Change in Medicare retiree drug subsidy tax treatment takes effect   

¶ Initial open enrollment period for Marketplace coverage to begin in October 
(various aspects delayed) 
 

2014 

¶ Health Insurance Marketplaces intended to become operational (various aspects 
have been delayed) 

¶ Individual coverage mandate takes effect (various transition relief is available) 

¶ Financial assistance for Marketplace coverage available to eligible lower-income 
individuals (e.g., premium tax credits and reductions in cost sharing) 

¶ States may expand Medicaid 

¶ HIPAA wellness limit increases 

¶ Employer shared responsibility “Pay or Play” penalties take effect (delayed until 
2015) 

¶ Additional reporting and disclosure requirements take effect (delayed until 2015, 
with first reports due in January 2016) 

¶ Employers that offer coverage to dependent children must offer such coverage to 
children up to age 26, regardless of access to other employer coverage 

¶ No annual dollar limits on essential health benefits (applies to all plans)  

¶ No pre-existing condition exclusions or limitations (applies to all plans)  

¶ Waiting periods for group health plans cannot exceed 90 days 

¶ Additional standards for non-grandfathered health plans: 
o Out-of-pocket costs limited to $6,350/individual, $12,700 /family in 2014;  

Á 2015 limits: $6,600/individual, $13,200/family 
Á 2016 limits: $6,850/individual, $13,700/family 
Á In 2016, family plans with an out-of-pocket limit for in-network 

benefits that exceeds $6,850 must include an embedded individual 
out-of-pocket limit that does not exceed $6,850 

o Deductibles for small group plans limited to $2,000/$4,000 (single/family) 
(this provision was repealed in 2014); 

o Provider nondiscrimination rules; and  
o Coverage for routine medical costs of clinical trial participants 

¶ Health insurance industry fees begin 

¶ Temporary reinsurance fees for group health plans begin 

¶ Automatic enrollment (this provision was repealed in 2015) 
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2015 
 
Pay-or-Play Mandate 
 
Similar to Massachusetts’ “fair share contribution” which was repealed in July 
2013, the Federal Government has mandated that employers with 50 or more full-
time equivalent employees must offer a minimum level of medical insurance 
coverage to their full-time employees.  If organizations do not meet the 
government requirements, they will be subject to a penalty if one or more full-time 
employees receive a premium tax credit to purchase coverage through a 
Marketplace.  For these purposes, full-time is defined as 30 or more hours per 
week. 

Play-or-Pay Mandate Based on Plan Sponsorship 

No Employer Plan  
(or Employer Plan not offered to at least 

95% of Full-Time Employees) 
Transition Relief: 70% for 2015 

Employer Offers Minimum Essential Coverage  
to at least 95% of Full-Time Employees 

Transition Relief: 70% for 2015 

¶ $2,000 x all full-time employees 
(minus 30)  
– Triggered if one or more 

employees receive  
premium subsidies for 
Marketplace coverage 

 
Transition Relief: minus 80 for 
2015 (employers with 100+ FTEs 
only) 

 

¶ Employee contributions for self-only 
coverage exceed 9.5% of household 
income (or available safe harbor) and 
employee household income at or 
below 400% of federal poverty level 
(FPL)* 

¶ Pay annual penalty equal to lesser of 
– $3,000 for each full-time 

employee that receives premium 
subsidies 

– Applicable $2,000 penalty 

 
Final regulations on the reporting requirements applicable to providers and 
applicable large employers (Code Sections 6055 and 6056) were release in 2014.  
Final reporting forms (1094-B, 1095-B, 1094-C, and 1095-C) were released in 
2015.  Code Section 6056 requires applicable large employers to report to the IRS 
information about their compliance with the pay-or-play mandate and about the 
health coverage they offer employees. It also requires them to provide employees 
with statements they can use to determine whether they are eligible for premium 
tax credits when they buy coverage through a Marketplace.  Section 6055 
requires health insurance issuers and sponsors of self-insured health plans to 
submit annual returns to the IRS with information on each employee (and family 
members) who enrolled in minimum essential coverage offered during the tax 
year for which they are reporting. 
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Pay-or-Play Mandate ï Transition Relief 
 
General Rules   

¶ Employers with 50 or more full-time equivalent employees (FTEs) that do not 
offer affordable, minimum value coverage to full-time employees (and their 
children under age 26) may be exposed to a penalty if one or more full-time 
employees obtains federally subsidized Marketplace coverage. 

¶ Indexed penalties for 2015 are $2,080 and $3,120; however, the IRS has not 
officially confirmed these numbers at this time. 

o Indexed penalties for 2016 are $2,160 and $3,240.  The IRS has not 
officially confirmed these numbers either; however, FAQ guidance 
indicates that the delay in the effective date of the employer mandate from 
2014 to 2015 does not affect the statutory inflation adjustment mechanism 
beginning in years after 2014.   

¶ Transition relief, like the pay-or-play penalties, applies on a per-tax ID basis – 
members of a controlled group of corporations will need to qualify for transition 
relief separately. 

¶ NOTE:  Transition relief rules apply differently to employers with 50-99 FTEs than 
to employers with 100+ FTEs 

Employers with 50-99 FTEs 

¶ An employer with 50-99 FTEs that satisfies the requirements below will not have 
to comply with the mandate until 2016. In addition, if the employer has a non-
calendar year plan, it will be exempt from the mandate for any calendar month 
during the portion of a 2015 plan year that falls in 2016. 

Requirements 

¶ The employer must have 50-99 FTEs on business days during 2014 (the 
employer may use any consecutive 6-month period in 2014). 

¶ From Feb. 9, 2014 through Dec. 31, 2014, the employer cannot reduce its 
workforce size or overall hours of service (other than for bona fide business 
reasons). 

¶ The employer cannot materially reduce the health coverage, if any, that it offered 
from Feb. 9, 2014 through the last day of the plan year that began in 2015 (the 
“coverage maintenance period”). 

¶ The employer will have to satisfy that it meets these requirements in conjunction 
with its Code Section 6056 reporting requirement.  
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With regard to the third bullet above, an employer will not be treated as eliminating or 
materially reducing such coverage if: 

¶ It continues to offer each employee who is eligible for coverage during the 
coverage maintenance period an employer premium contribution that is either (A) 
at least 95% of the dollar amount offered on Feb. 9, 2014, or (B) the same or 
higher percentage of the cost of coverage that the employer was offering to 
contribute as of Feb. 9, 2014.  

¶ In the event the employee-only coverage is changed, it must continue to provide 
minimum value coverage after the change; and 

¶ The employer cannot narrow or reduce the classes of employees (or 
dependents) to whom coverage was offered on Feb. 9, 2014. 

Employers with 50-99 FTEs and Non-Calendar Year Plans 
 

¶ The relief described above is not available for an employer that modifies the plan 
year of its plan after Feb. 9, 2014 to begin on a later calendar year. 

¶ An employer with a non-calendar year plan meeting the coverage maintenance 
period requirements for 2015 may be eligible for this relief for 2015 even if the 
employer does not meet that requirement later (i.e. during the portion of the year 
that falls in 2016). 

 

Employers with 100+ FTEs and Non-Calendar Year Plans 
 

¶ If an employer maintained a non-calendar year plan as of Dec. 27, 2012 and the 
plan year was not changed after such date to begin at a later date, then no 
penalty will apply with respect to that employee for the period between Jan. 1, 
2015 and the first day of the 2015 plan year if: 

o The employee would have been eligible for coverage under the plan on 
the first day of the 2015 plan year under the plan’s eligibility terms in effect 
on Feb. 9, 2014 and such employee is not otherwise eligible for coverage 
under a plan maintained by the employer as of Feb. 9, 2014 that has a 
calendar year plan; and 

o The coverage offered to the employee as of the first day of the 2015 plan 
year is “affordable” and offers “minimum value.” 

NOTE: if the employer does not cover a significant percentage (i.e. at least 70%) of full-
time employees as of the first day of the 2015 plan year, the employer could still be 
subject to the $2,000 penalty for any calendar month in 2015. 
 

¶ Also, if an employer maintained a non-calendar year plan as of Dec. 27, 2012 (or 
two or more non-calendar year plans that have the same plan year as of Dec. 27, 
2012) and the plan year was not changed after such date to begin at a later date, 
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then no penalty will apply until the beginning of the 2015 plan year with respect to 
an employee if: 

o The coverage offered to the employee as of the first day of the 2015 plan 
year is “affordable” and offers “minimum value”; and  

o The employee would not have been eligible for coverage under any 
calendar plan maintained by the employer as of Feb. 9, 2014; provided, 
that with respect to all employees of the employer, the non-calendar year 
plans: 

Á had, as of any date between Feb. 9, 2013 and Feb. 9, 2014, at 
least 1/4 of employees covered under those non-calendar year 
plans; or 

Á offered coverage under such plans to 1/3 or more employees 
during the open enrollment period that ended most recently before 
Feb. 9, 2014. 

Alternatively, employers with 100+ FTEs may run this test based only on full-time 
employees.  Under this alternative, the fractions above change to 1/3 of full-time 
employees covered or 1/2 of full-time employees offered coverage.  The 30-hour 
threshold for full-time employees is used for this purpose. 
 
The significant percentage tests are summarized below: 
 

% Of All Employees Test 
 

% Of Full-time  Employees Test 

V As of any date in 12 months ending  

2/9/14, one quarter of all employees 

were covered; OR 

V During last open enrollment before 

2/9/14, one third of all employees 

were offered coverage     

  

  

OR 

V As of any date in the 12 months 

ending 2/9/14, one third of all full-

time employees were covered; OR  

V During last open enrollment before 

2/9/14, one half of all full-time 

employees were offered coverage 

 
 
2018  

¶ Excise tax (40%) on “high cost” or Cadillac coverage takes effect. 
 
Reminder on Grandfathered Plan Status 
 

A grandfathered plan is one that was in existence when the ACA was enacted on 
March 23, 2010.  If you make certain changes to your plan that go beyond 
permitted guidelines, your plan is no longer grandfathered.  Contact your 
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consultant if you have questions about changes you have made, or are 
considering making, to your plan. 

 
¶ If you have a grandfathered plan, determine whether it will maintain its 

grandfathered status for the 2016 plan year.  Grandfathered plans are exempt 
from some of the healthcare reform requirements.  A grandfathered plan’s status 
will affect its compliance obligations from year to year.   

¶ If you move to a non-grandfathered plan, confirm that the plan has all of the 
additional patient rights and benefits required by the ACA.  This includes, for 
example, coverage of preventive care without cost-sharing requirements.  

 
 
Reminder on Summary of Benefits and Coverage Requirements 
 

The ACA requires health plans and health insurance issuers to provide a summary of 
benefits and coverage (SBC) to applicants and enrollees to help them understand their 
coverage and make coverage decisions.  
 
Plans and issuers must provide the SBC to participants and beneficiaries who enroll or 
re-enroll during an open enrollment period.  The SBC also must be provided to 
participants and beneficiaries who enroll other than through an open enrollment period 
(including individuals who are newly eligible for coverage and special enrollees). A SBC 
template, instructions and related materials are available at: 
http://www.dol.gov/ebsa/healthreform/regulations/summaryofbenefits.html.  Note that 
the SBC template has changed for the 2015 plan year – it must include statements as to 
whether the plan provides minimum essential coverage and minimum value. 
 
In connection with your plan’s open enrollment period for 2016, the SBC should be 
included with the plan’s application materials.  If plan coverage automatically renews for 
current participants, the SBC must generally be provided no later than 30 days before 
the beginning of the new plan year.  
 
For self-funded plans, the plan administrator is responsible for providing the SBC.  For 
insured plans, both the plan and the issuer are obligated to provide the SBC, although 
this obligation is satisfied for both parties if either one provides the SBC.  Thus, if you 
have an insured plan, you should work with your health insurance issuer to determine 
which entity will assume responsibility for providing the SBCs. Please contact your 
consultant for assistance.  
 
In June 2015, final SBC regulations were released.  The regulations largely follow and 
consolidate prior SBC guidance and break very little new ground.  Key provisions 
include: 

http://www.dol.gov/ebsa/healthreform/regulations/summaryofbenefits.html
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¶ Online Access to Individual Underlying Policy or Group Certificate.  The 
regulations provide that all insurance issuers must include an Internet web 
address where a copy of the actual policy or group certificate of coverage can be 
reviewed and obtained before someone signs up for coverage. 

¶ Timing and Delivery of SBCs Remains the Same.  The regulatory agencies 
continue to attempt to take a common sense approach to the timing and the 
delivery of SBCs, including: 

  Not requiring a new SBC be provided to participants who were provided an SBC 
prior to the start of a plan year but before the insurance contract is finalized (as 
long as there have been no changes to the required information); 

  Allowing participants whose coverage is automatically renewed to be provided 
with an SBC for that coverage option by the start of the plan year (although they 
may request and must receive SBCs for other coverage options within seven 
days of the request); and 

  Permitting electronic posting of SBCs for those enrolling online. 

 
Reminder on Transitional Reinsurance Fee  
 

For the 2014, 2015 and 2016 calendar years, the ACA requires carriers and self-insured 
group health plans to make contributions under the Transitional Reinsurance Program 
(TRP) to support payments to individual market issuers that cover high-cost individuals.   

The ACA requires employers that sponsor self-insured major medical plans to report 
their annual enrollment count to HHS via the pay.gov website by November 15th of each 
year.   

This year, the deadline for contributing entities (employers with self-insured medical 
plans) to submit their 2015 enrollment count is Monday, November 16, 2015.  The 
January 15, 2016 and November 15, 2016 payment deadlines remain the same. 

Some helpful links are below:  

¶ 2015 submission form: https://www.pay.gov/public/form/start/70746962 

¶ Instruction manual (updated for 2015): https://www.cms.gov/CCIIO/Programs-
and-Initiatives/Premium-Stabilization-Programs/The-Transitional-Reinsurance-
Program/Downloads/2015-Reinsurance-Contributions-Annual-Enrollment-and-
Contributions-Submission-Form-Manual.pdf  

¶ Examples of counting methods (updated for 2015): 
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/The-Transitional-Reinsurance-Program/Downloads/The-Transitional-
Reinsurance-Program-Operational-Guidance-Examples-of-Counting-Methods-
for-Contributing-Entities.pdf  

https://www.pay.gov/public/form/start/70746962
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/The-Transitional-Reinsurance-Program/Downloads/2015-Reinsurance-Contributions-Annual-Enrollment-and-Contributions-Submission-Form-Manual.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/The-Transitional-Reinsurance-Program/Downloads/2015-Reinsurance-Contributions-Annual-Enrollment-and-Contributions-Submission-Form-Manual.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/The-Transitional-Reinsurance-Program/Downloads/2015-Reinsurance-Contributions-Annual-Enrollment-and-Contributions-Submission-Form-Manual.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/The-Transitional-Reinsurance-Program/Downloads/2015-Reinsurance-Contributions-Annual-Enrollment-and-Contributions-Submission-Form-Manual.pdf
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The following bullet points summarize a plan sponsor’s obligation under the TRP: 

¶ The fee was $63 per member per year ($5.25 per member per month) for 2014 

¶ The fee is $44 per member per year ($3.67 per member per month) for 2015 

¶ The fee is $27 per member per year ($2.25 per member per month) for 2016. 

¶ Employers with self-insured major medical plans must report their annual 
enrollment of covered lives for reinsurance purposes to HHS via the pay.gov 
website by November 15 of each year (November 16 for the 2015 reporting 
year).   

¶ Once the enrollment information is reported, the plan must pay the fee (generally 
by January 15 of the following year), although it may delay paying the portion of 
the fee that will be allocated to the Treasury ($11 per member per year for 2015) 
until the fourth quarter of the following year.  Plan sponsors have the option to 
pay their entire fee with the first installment, rather than making the Treasury 
payment later. 

¶ Employers remitting the fee will need to contact their bank to add Agency 
Location Code (ALC+2 value) 7505008015 to its list of approved companies for 
ACH automatic debits. 

¶ The fee does not apply to coverage that does not constitute major medical 
coverage.  Thus, HRAs, HSAs, FSAs, employee assistance programs (EAPs), 
certain wellness programs and prescription drug-only plans, as well as plans that 
do not provide “minimum value” are excluded.  In addition, post-65 retiree 
medical coverage and certain self-insured plans offering limited benefits such as 
dental and vision are excluded. 

¶ HHS has exempted self-insured, self-administered plans from the fee for 2015 
and 2016.  Self-insured plans that do not use a TPA in connection with claims 
processing or adjudication (including managing appeals) or for plan enrollment 
will not be subject to the fee. 

¶ Third party administrators (TPAs) may, but are not required to, complete the 
reinsurance contribution process, including payment, on behalf of a self-funded 
plan. 

¶ For plans that are partially insured and partially self-insured (e.g., where medical 
benefits are provided under an insured arrangement but prescription drug 
benefits are self-insured), the prescription drug program generally would not be a 
contributing entity for purposes of the TRP. 

¶ When an employer changes funding mechanisms from fully insured to self-
insured (or vice-versa) during the calendar year, the carrier is responsible for 
paying the fee for the portion of the calendar year during which the plan is fully 
insured, and the plan sponsor is responsible for paying the fee for the portion of 
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the year during which the plan is self-insured.  Special rules apply for newly self-
insured plans (https://www.regtap.info/faq_viewu.php?id=6438, free registration 
is required). 
 

New ACA Reporting Requirements for 2015 
 

The IRS has released final regulations and reporting forms on two reporting 
requirements under the Affordable Care Act (ACA) effective in 2015.   
 
The ACA added Sections 6055 and 6056 to the Internal Revenue Code (Code).  Code § 
6055 requires reporting by all entities that provide insurance (insurance companies, 
self-insured employers, governmental entities and others) which is filed with the IRS 
and given to the individuals to whom they provide “minimum essential coverage” (MEC).  
Code § 6056 reporting is filed with the IRS and given to individuals and is used to report 
whether applicable large employers ð those with 50 or more full-time employees, 

including full-time equivalents (FTEs) ð offered coverage to their full-time employees 

that meets the affordability requirements of the ACA’s pay-or-play mandate.   
 
The final forms and regulations simplify reporting for both employers and issuers.  A 
single, combined form is available for self-insured employers, which are generally 
subject to both reporting requirements.  Large employers with fully insured group health 
plans will complete only the top half of the form for Code § 6056 reporting, while the 
insurance company will complete a separate form to satisfy its Code § 6055 obligation.  
The rules are particularly streamlined for employers that make highly affordable 
coverage available to employees, including an offer of coverage to their spouses and 
dependents. 
 
Significant Reporting Relief Available 
 
The final regulations offer significant relief from extensive and potentially duplicative 
reporting in the form of two simplified reporting options which greatly reduce the 
reporting burden. 
 
ñQualifying Offersò 
 
If an employer provides a “qualifying offer” of insurance to any of its full time employees, 
the Final Regulations provide a simplified alternative to reporting monthly, employee-
specific information on those employees.  A qualifying offer is an offer of minimum value 
coverage that annually costs the employee no more than 9.5 percent of the Federal 
Poverty Level (approximately $1,118.50 in 2015, or $93.17 per month) for single 
coverage, combined with an offer of MEC to the employee’s spouse and dependent 
children (natural and adopted children).  
 
Employers who can certify that they made a qualifying offer for all 12 months of the year 
will need to certify the offer and report only the names, addresses, and tax ID numbers 

https://www.regtap.info/faq_viewu.php?id=6438
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(TINs) of those employees who receive the qualifying offers.  Employers will also 
provide the employees a copy of that simplified report or a standard statement 
indicating that the employee received a full-year qualifying offer. 
 
Employers may use a code for each month a qualifying offer was made for any 
employee who receives a qualifying offer for fewer than 12 months of the year.  For 
2015 only, employers certifying that they have made a qualifying offer to at least 95% of 
their full-time employees (plus an offer to their spouses and children) in at least one 
month of 2015 will be able to use the simplified reporting method for their entire 
workforce, including for any employees who do not receive a qualifying offer for the full 
year. Those employers will provide employees with standard statements relating to their 
possible eligibility for premium tax credits. 
 
ñOption to Report without Separate Certification of Full-Time Employeesò 
 
This option allows employers who offer affordable, minimum value coverage to at least 
98% of the employees named in the report to certify the offering without having to 
identify full-time status.  This may be useful for employers that offer coverage to all 
employees – in that case, as long as coverage is affordable and minimum value, the 
reports do not have to identify which employees on the report are full-time.   
 
ñGeneral Method of Reportingò 
 
In the event an applicable large employer does not qualify to use a simplified reporting 
method, it must make a section 6056 information return with respect to each full-time 
employee.  Each Code § 6056 information return must show: 
 

¶ Employer name, address, and Tax ID; 

¶ Name and phone number of employer’s contact person; 

¶ Calendar year for which the information is reported; 

¶ Whether the employer provided minimum essential coverage (MEC) to full-time 
employees and their dependents; 

¶ Months minimum essential coverage was available; 

¶ Each full-time employee’s monthly cost for employee-only coverage under the 
employer’s minimum value plan; 

¶ Number of full-time employees for each month; 

¶ Name, address, and tax ID of each full-time employee during the year and the 
months the employee was covered; and 

¶ Any other information specified in forms, instructions, or published guidance. 
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Reporting Forms 

The Final Regulations provide that the Code § 6056 return may be made by filing Form 
1094-C (a transmittal) and Form 1095-C (an employee statement).  Form 1095-C will be 
used by employers to satisfy the Code §§ 6055 and 6056 reporting requirements, as 
applicable.  An employer that sponsors a self-insured plan will report on Form 1095-C, 
completing both sections.  An employer that offers fully insured coverage will also report 
on Form 1095-C, but will complete only the top half of the form.  Form 1095-B will be 
used by non-employer entities that are reporting for Code § 6055 purposes (e.g., health 
insurance issuers, self-insured multiemployer plans, and providers of government-
sponsored coverage).   
 
Employers must file Form 1094-C with the IRS by February 28 following the reporting 
year (March 31 if filing electronically) and must provide Form 1095-C to full-time 
employees by January 31 following the reporting year.  Electronic delivery is permissible 
with the affirmative consent of the employee.  Draft forms are available here: 
 
Code § 6055 Forms 

• Form 1094-B (transmittal to IRS): www.irs.gov/pub/irs-pdf/f1094b.pdf  
• Form 1095-B (to employees): www.irs.gov/pub/irs-pdf/f1095b.pdf  
• Instructions: www.irs.gov/pub/irs-pdf/i109495b.pdf  
• Note:  Only self-insured employers with less than 50 FTEs will use these forms 

to report on employees – large employers use 1094-C and 1095-C when 
reporting on employees 

 
Code § 6056 Forms 

• Form 1094-C (transmittal to IRS):  www.irs.gov/pub/irs-pdf/f1094c.pdf  
• Form 1095-C (to employees):  www.irs.gov/pub/irs-pdf/f1095c.pdf  
• Instructions:  www.irs.gov/pub/irs-pdf/i109495c.pdf  
• Note:  Employers with fully insured plans complete top half of form 1095-C; 

employers with self-insured plans complete both sections of form 1095-C 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.irs.gov/pub/irs-pdf/f1094b.pdf
http://www.irs.gov/pub/irs-pdf/f1095b.pdf
http://www.irs.gov/pub/irs-pdf/i109495b.pdf
http://www.irs.gov/pub/irs-pdf/f1094c.pdf
http://www.irs.gov/pub/irs-pdf/f1095c.pdf
http://www.irs.gov/pub/irs-pdf/i109495c.pdf
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The following table summarizes the responsible parties and forms applicable to the 
ACA’s reporting requirements: 
 

 Fully Insured Plan Self-Insured Plan 

Insurance Carrier  Forms 1094-B and 1095-B Not Applicable 

Non-ALE  
 

(Small Employer: Fewer than 50 

full-time equivalent employees on 

average in prior calendar year) 

Not required to file 
 

Carrier sends B-Series forms to 

enrolled employees 

Forms 1094-B and 1095-B 
 

Employer sends to enrolled 

employees 

ALE  
 

 

(Applicable Large Employer: 50 or 

more full-time equivalent 

employees on average in prior 

calendar year) 

Forms 1094-C and 1095-C  
(Parts I and II only) 
 

Carrier sends B-Series forms to 

enrolled employees 

Forms 1094-C and 1095-C  
(Parts I, II and III) 
 

Employer may send either B-Series 

or C-Series Forms to non-

employees  

 
Effective Dates 

The first mandatory reporting is due in the first quarter of 2016 for calendar year 2015.   
 
Note that the reporting applies in 2015 to employers with 50-99 FTEs who are exempt 
from the pay-or-play mandate in 2015 (and generally for any portion of the plan year 
that extends into 2016).  Despite their exemption from the penalty, they are still subject 
to Code § 6056 reporting for 2015.  These employers must certify on their Code § 6056 
reporting filed in 2016 that they meet the requirements described in the final regulations 
on the pay-or-play mandate to delay application of the pay-or-play requirements.  
Employers with 50-99 FTEs that sponsor non-calendar year plans will use the Code § 
6056 form filed in 2017 to certify their status for the months of their 2015 plan year that 
fall in calendar year 2016. 
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Highlights of Legal and Regulatory Changes in 2015 
 

February 2015:  IRS Clarifies Guidance on Premium Reimbursement Arrangements 

The IRS considers premium reimbursement arrangements to be group health plans 
subject to the ACA’s market reforms.  Because these premium reimbursement 
arrangements cannot satisfy the market reform requirements with respect to preventive 
services and annual dollar limits, employers using these arrangements would be 
required to self-report their use and then be subject to ACA penalties, including an 
excise tax of $100 per employee per day.  (See IRS Notice 2015-17.) 

The following are the key aspects of the IRS clarification: 

¶ Wage Increases In Lieu of Health Coverage.  The IRS confirmed the widely-held 
understanding that providing increased wages in lieu of employer-sponsored 
health benefits does not create a group health plan subject to market reforms, 
provided that receipt of the additional wages is not conditioned on the purchase 
of health coverage. 

¶ Treatment of Employer Payment Plans as Taxable Compensation.  Some 
employers and commentators have tried to argue that “after-tax” premium 
reimbursement arrangements should not be treated as group health plans.  
However, the IRS reiterates that premium reimbursement arrangements tied 
directly to the purchase of individual insurance policies are employer group 
health plans that are subject to, and fail to meet, the ACA’s market reforms (such 
as the preventive services and annual limit requirements).  This is the case 
whether or not the reimbursements or payments are treated by an employer as 
pre-tax or after-tax to employees. (This is in contrast to simply providing 
employees with additional taxable compensation not tied to the purchase of 
insurance coverage, as described above.) 

¶ Integration of Medicare and TRICARE Premium Reimbursement Arrangements.  
As long as employees enrolled in Medicare Part B or Part D or TRICARE 
coverage are offered coverage that is minimum value, they can also be offered a 
premium reimbursement arrangement to assist them with the payment of the 
Medicare or TRICARE premiums.    It is important to note that this approach only 
works for small employers (fewer than 20 employees).  The IRS appropriately 
cautions employers to consider restrictions on financial incentives for employees 
to obtain Medicare or TRICARE coverage. 

¶ Transition Relief for Small Employers and S Corporations. No excise tax will be 
incurred by a small employer offering an employer payment plan prior to June 30, 
2015; however, this relief does not cover stand-alone health reimbursement 
arrangements or other arrangements to reimburse employees for expenses other 
than insurance premiums.   

 

http://www.irs.gov/pub/irs-drop/n-15-17.pdf
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April 2015:  EEOCôs Proposed Wellness Regulations Still Prohibit Mandatory HRAs 

In April 2015, the Equal Employment Opportunity Commission (EEOC) released 
proposed regulations covering wellness programs that involve disability-related inquiries 
or medical examinations.   

EEOCôs Proposed Regulation 

The ADA requires employers to provide reasonable accommodations to enable disabled 
individuals to have equal access to fringe benefits and prohibits employers from 
requiring medical examinations or requesting medical information for the purpose of 
making disability-related inquiries.  However, the ADA provides an exception to this rule 
allowing voluntary medical exams (or requesting voluntary medical histories) which are 
part of an employee health program, including wellness programs.  The EEOC’s 
proposed regulations focus on the ADA exception for voluntary programs that involve 
disability-related inquiries or medical exams. 

The EEOC’s apparent concern is that incentives or rewards under wellness programs 
may be so valuable that eligible individuals are economically coerced into participating, 
thereby violating the ADA requirement that the program be voluntary.  Therefore, the 
proposed regulations provide that a wellness program will be considered to be voluntary 
if it meets the following requirements: 

¶ It does not require employees to participate; 

¶ It does not condition coverage under a group health plan on participation in the 
program; 

¶ It does not penalize non-participation (other than the failure to receive the 
reward); and 

¶ When it is part of a group health plan, employees receive a notice that describes 
the medical information that will be obtained and the purposes for which it will be 
used and explains the restrictions on disclosure of the information. 

In addition to the EEOC’s voluntary requirement, the EEOC proposed regulations 
diverge from the DOL regulations in important respects.  First, in contrast to the DOL 
regulations, which do not restrict the size of reward under a participatory wellness 
program, the proposed EEOC guidance seeks to extend the 30% maximum award to 
participatory wellness programs that require employees to answer a health 
questionnaire with disability-related inquiries or take medical examinations.  This would 
mean, for example, that the reward for participating in a biometric screening program 
(that does not base the reward on the result of the screening) would be capped at 30% 
even though there is no maximum under DOL regulations.  The EEOC’s rationale for 
this proposal is that, in the EEOC’s estimation, participatory programs rarely offer 
incentives in excess of 30%.  However, this rule prohibits employers from requiring 
employees to complete an HRA in order to be eligible to participate in the plan, a 
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practice that is permitted under DOL rules as long as the results of the HRA are not 
used to determine eligibility. 

A second difference relates to how the proposed regulations apply the 30% limit in 
general.  The EEOC proposed regulations set the maximum reward at 30% of the self-
only cost of coverage (taking into account both the employee and employer share of the 
cost).  DOL regulations allow a reward to be a maximum of 30% of the cost of family 
coverage if the wellness program is extended to covered dependents.  Additionally, the 
ACA allows the DOL to increase the 30% limit to 50%, and the DOL has done so by 
expanding the 30% limit by an additional 20% to the extent that the additional 
percentage is in connection with a program designed to prevent or reduce tobacco use.  
The EEOC regulations do not contain similar flexibility.  Nevertheless, the DOL-
approved limit of 50% for tobacco-based programs remains acceptable as long as the 
program does not involve a medical exam or disability-based inquiry. 

Finally, when the wellness program is part of a group health plan, the EEOC regulations 
require that employers provide a detailed notice to participants separate from other 
notices already required under the HIPAA.  The notice must explain what medical 
information will be obtained, who will receive the information, how the information will be 
used, the restrictions on disclosure of the information and the methods the covered 
entity will employ to prevent improper disclosure of the medical information.  DOL 
regulations do not contain similar notification requirements.  The EEOC’s proposed 
notice requirement will likely be a burden on employers, as the notice requires more 
detail than standard HIPAA notices and must be tailored for each wellness program. 

May 2015:  Agencies Provide Additional Guidance on Womenôs Preventive Care 

In May 2015, the regulatory agencies (HHS, DOL and IRS) jointly released FAQs 
clarifying group health plans’ and insurance carriers’ responsibilities to cover 
contraceptives and other preventive services. 

Under the ACA, non-grandfathered group health plans are required to cover certain 
preventive care items and services without participant cost sharing, as follows (certain 
exceptions exist for plan sponsored by religious employers):   

¶ Evidenced-based items or services that have an “A” or “B” rating from the United 
States Preventive Services Task Force (USPSTF); 

¶ Immunizations for children, adolescents, and adults recommended by the 
Advisory Committee on Immunization Practices of the Centers for Disease 
Control and Prevention; 

¶ Preventive care and screenings for infants, children, and adolescents, as 
recommended by the Health Resources and Services Administration (HRSA); 
and 

¶ Preventive care are screenings for women, in accordance with guidelines 
supported by HRSA. 
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The HRSA guidelines for women’s preventive care specifically include all FDA-approved 
contraceptive methods, sterilization procedures, and patient education and counseling 
for all women with reproductive capacity (as prescribed by a physician).  However, 
reports by the National Women’s Law Center and the Kaiser Family Foundation 
indicated that there are widespread issues with insurance carriers’ compliance with the 
HRSA guidelines.  According to the reports, some carriers impose cost-sharing and 
some only cover generic birth control (even when the participant has experienced 
intolerance to the generic version).  Others might exclude contraceptives patches or 
rings because the same chemical composition is available in generic birth control pills.   

In light of these reports, the agencies have clarified that insurance carriers and group 
health plans must cover, without cost sharing, at least one of each of the methods 
(currently 18) identified by the FDA in its current birth control guide, which include 
emergency contraception such as Plan B and Ella.   

Plans and carriers may continue to use reasonable medical management techniques 
(e.g., a plan may impose cost sharing to encourage use of other items and services 
within the chosen contraceptive method). For example, a plan may impose cost-sharing 
on brand name pharmacy items when a generic equivalent is safe and available.  
Likewise, a plan may use cost sharing to encourage use of one of several FDA-
approved devices within one of the 18 approved contraceptive methods.  However, if 
the participant’s doctor recommends a particular service or FDA-approved item based 
on a determination of medical necessity, the plan must cover that service or item 
without cost sharing, and must defer to the determination of the participant’s doctor with 
regard to medical necessity, which may include considerations such as severity of side 
effects, differences in permanence and reversibility of contraceptives, and ability to 
adhere to the appropriate use of the item or service. 

If a plan intends to utilize reasonable medical management techniques within a 
specified method of contraception, it must have an easily accessible, transparent, and 
expedient exception process that is not unduly burdensome.  The exception process 
must take into account any medical exigencies involved for a claim involving urgent care 
(i.e., the process should not delay provision of an emergency contraceptive). 

The FAQs provide additional clarification on related issues:   

¶ The FAQs clarify that women must be offered preventive screening and genetic 
testing for breast cancer susceptibility gene (BRCA)-related cancer when 
recommended by a doctor (e.g., due to family history), even women who 
previously had breast, ovarian, or other cancer. 

¶ Preventive services must be provided as recommended by the participant’s 
physician, regardless of the sex assigned to the participant at birth, gender 
identify, or gender recorded by the plan or carrier. 

¶ Plans and carriers must provide recommended preventive services to covered 
dependents of enrollees (age appropriate as determined by the dependent’s 
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physician).  This includes services related to pregnancy, such as preconception 
and prenatal care. 

¶ Plans and carriers must cover anesthesia for a preventive colonoscopy, without 
cost sharing, if determined to be medically appropriate by the participant’s 
physician. 

The guidance contained in the FAQs is effective for plan years beginning on or after 
July 10, 2015 (January 1, 2016 for calendar year plans). 
 
June 2015:  Obergefell v. Hodges ï Supreme Court Finds Constitutional Right to Same-
Sex Marriage 

In June, the United States Supreme Court found in Obergefell v. Hodges that state 
prohibitions on same-sex marriage violate the Equal Protection and Due Process 
clauses of the Fourteenth Amendment to the U.S. Constitution.  In short, this means 
that every state must allow same-sex couples to marry and must recognize same-sex 
marriages performed in other states.  The 5-4 holding invalidates any existing state 
bans on same-sex marriage.   

From an employee benefits perspective, the decision brings consistency to employer-
sponsored benefit programs that cover spouses in multiple states.  For example, states 
can no longer consider employer-provided health coverage for same-sex spouses to be 
includible in income for state tax purposes.    

Employers in states that currently ban same-sex marriage should be prepared to 
administer their fully insured plans in accordance with the Obergefell decision, meaning 
that spousal coverage should extend to same-sex spouses, as state insurance law will 
require that the insurance contract define spouse in accordance with state law.   

Employers that sponsor self-insured benefit plans should consider extending coverage 
to same-sex spouses if the plan covers spouses.  Although state insurance law cannot 
require a self-insured plan to cover same-sex spouses, there is an increased risk under 
state and federal nondiscrimination laws for plans that define “spouse” to exclude same-
sex spouses.  The Supreme Court has held that marriage is a fundamental right under 
the Constitution, thus an ERISA preemption defense may be less likely to survive.   

June 2015:  King v. Burwell ï Supreme Court Upholds Premium Credits in Federal 
Exchanges 

In a 6-3 holding released in June, the United States Supreme Court upheld the 
availability of subsidies in exchanges maintained by the Federal Government.  Six 
members of the Court ï Chief Justice Roberts, Justices Kennedy, Ginsburg, Breyer, 
Sotomayor and Kagan) agreed with the Obama Administration and voted to validate the 
Internal Revenue Service’s interpretation of the ACA that permits premium tax credits in 
both stateï and federallyï operated exchanges.   

 

http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf
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Background of King v. Burwell 

Seven words lay at the heart of this case:  “through an Exchange established by the 
State.” That is how the ACA describes where premium tax credits are available.  Early 
in the roll out of the ACA, the federal government itself realized that the law prevented 
premium tax credits from being offered on federally-run exchanges.  The normal route 
to “fix” a hole in a federal statute, of course, is to have Congress pass a corrective 
amendment and for the President to sign that corrective amendment into law.  However, 
because Congress was gun-shy over most any legislation about the ACA ï and adding 
to that the Republican takeover of the House ï there was no chance that a legislative fix 
could occur.  Enter the Internal Revenue Service (“IRS”).  The IRS addressed the issue 
by releasing guidance in which they clarified that the phrase “established by the State” 
was to be read as “established by the State and/or Federal government.”   

The Case & Decision 

The arguments of the two sides in King are fairly straightforward.  On the one hand, the 
plaintiffs argued that the plain language of the ACA permits premium tax credits only in 
states that have state-run exchanges. 

The government disagreed and maintained that the IRS was well within its regulatory 
mandate to interpret the ACA to allow premium tax credits in federally-run exchanges. 
The government argued that read as a whole, the context of the ACA clearly anticipated 
that subsidies are to be available to all Americans, regardless of whether the state they 
lived in had a state or federal exchange.  In other words, the context of the statute must 
be taken into account to interpret this particular phrase.  The government pointed to 
many examples in the ACA to support its position.  For example, the law provides that 
the tax credits are available to any “applicable taxpayer” (which is based on income 
level and not state of residence).  The government also argued that the “broader 
purpose” of the ACA would be seriously impaired if the plaintiffs’ reading of the law was 
upheld.  The broader purpose includes providing affordable care to all Americans; 
limiting affordable care to just those living in certain states would defeat that broader 
purpose. 

The government also argued that under the so-called Chevron Test for assessing 
whether a regulatory body has exceeded its authority, the IRS was well within its rights.  
Among other things, the Chevron Test requires a court to assess whether the agency’s 
view is based on a “permissible construction” of the law in question.  In the context of 
the broader purpose of the ACA, the government argued, the Chevron Test was met 
and the IRS was within its regulatory authority.  Lastly, the government argued that the 
IRS rule was directly authorized by the statute itself, which directed the IRS to 
“prescribe such regulations as may be necessary to carry out the provisions of [the 
section of the law providing for premium tax credits].”  

Ultimately, the Court rejected the Administration’s Chevron Test argument, holding that 
Chevron does not provide the appropriate framework in this case.  The premium tax 
credits are one of the ACA’s key reforms and whether they are available on federal 
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exchanges is a question of deep “economic and political significance.”  The Court held 
that had Congress wished to assign that question to a particular agency, such as the 
IRS, it would have done so expressly.  Moreover, it is unlikely that Congress would have 
delegated that decision to the IRS, which has no expertise in crafting health insurance 
policy of this sort. 

Instead, the Court focused on determining the correct reading of the provision of the 
ACA allowing for premium tax credits.  The Court found that the phrase “through an 
Exchange established by the State” is properly viewed as ambiguous, meaning that it 
could refer only to state exchanges; however, it could also refer to all exchanges for 
purposes of the premium tax credits.  The Court reaches this conclusion by reading the 
provision in context with other provisions of the ACA.  For example, if a state chooses 
not to establish an exchange, the ACA instructs the Secretary of HHS to establish “such 
exchange.”  By using the words “such exchange,” the ACA indicates that state and 
federal exchanges should be the same as it relates to premium tax credits.  The Court 
also noted that there are other provisions in the ACA that would be rendered 
nonsensical if the premium tax credits were not available on a federal exchange – for 
example, the part of the ACA requiring all exchanges to create outreach programs to 
inform individuals of the availability of premium tax credits would make little sense if the 
tax credits were not available on a federal exchange. 

In the end, the Court, looked to the broader structure of the ACA to determine whether 
one of the permissible interpretations of the tax credit provision “produces a substantive 
effect that is compatible with the rest of the law.”  Under this analysis, the plain text of 
the law compelled the Court to reject the petitioners’ claims that the law was intended to 
preclude individuals from obtaining tax credits on federal exchanges because it would 
destabilize the individual insurance market in any state with a federal exchange and 
likely create the “death spirals” that Congress designed the ACA to avoid.  Under the 
petitioners’ reading of the law, the ACA would not work as intended in a state with a 
federal exchange because many individuals would be exempt from the individual 
mandate due to affordability issues if there were no subsidies.  The Court noted that it 
stood to reason that Congress meant for the tax credits to be available in every state 
when they made the ACA’s guaranteed issue and community rating requirements 
applicable in every state, as those two provisions only work when combined with the 
individual mandate and tax credits.   

The Court acquiesced that the petitioners’ plain-meaning arguments were strong; 
however, the Court felt compelled to reach its conclusion in order to avoid the type of 
calamitous result that Congress plainly meant to avoid.   

July 2015:  Trade Act Increases ACA Reporting Penalties 

In July, the President signed into law the Trade Preferences Extension Act of 2015, 
which contained several tax provisions in addition to the trade measures that were the 
focus of the bill.  Among the tax provisions were changes that increase the penalties 
associated with failure to file or furnish correct “information returns and payee 
statements,” which include standard information returns, such as Forms W-2 and 1099, 
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as well as the new reporting forms required by the ACA.  The table below reflects the 
current and revised penalty structure.   

Penalty Description Current Penalty Revised Penalty 

Failure to file an information return or 
provide a payee statement  

$100 for each return with 
respect to which a failure 
occurs 

$250 for each return with 
respect to which a failure 
occurs 

Annual penalty limit for non-willful 
failures 

$1,500,000 $3,000,000 

Lower limit for entities with gross 
receipts not exceeding $5M  

$500,000 $1,000,000 

Failures corrected within 30 days of 
required filing date 

$30 $50 

Annual penalty limit when corrected 
within 30 days 

$250,000 $500,000 

Lower limit for entities with gross 
receipts not exceeding $5M when 
corrected within 30 days 

$75,000 $175,000 

Failures corrected by August 1 $60 $100 

Annual penalty limit when corrected by 
August 1 

$500,000 $1,500,000 

Lower limit for entities with gross 
receipts not exceeding $5M when 
corrected by August 1 

$200,000 $500,000 

Failure to file an information return or 
provide a payee statement due to 
intentional disregard 

$250 for each return with 
respect to which a failure 
occurs (no cap) 

$500 for each return with 
respect to which a failure 
occurs (no cap) 

 
July 2015:  Transportation Act Encourages Hiring of Veterans 

Employers who are looking to expand their workforce beyond the 50 full-time equivalent 
employee (“FTE”) threshold that triggers ACA responsibilities should consider hiring a 
U.S. military veteran or his or her spouse. 

In July, President Obama signed into law the Surface Transportation and Veterans 
Health Care Choice Improvement Act of 2015 (Transportation Act) which included an 
amendment to the ACA’s employer mandate and, importantly, establishes rules for 
counting employees to determine applicable large employer (“ALE”) status. The 
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Transportation Act excludes those covered by Tricare and Veterans Administration 
insurance from the FTE headcount for purposes of determining ALE status. 

In other words, an employer that has been maintaining its workforce at just below 50 
FTEs may now expand its workforce by hiring a veteran or his or her spouse covered by 
Tricare or VA insurance and still not be considered an ALE for the ACA’s pay or play 
requirements. 

The new law is effective retroactively to January 1, 2014, so employers who reached 50 
FTEs in 2014 should attempt to identify those current employees who might qualify for 
the exception, and should incorporate an identification process into their onboarding 
processes.  The federal regulators may also provide guidance on how employers might 
go about asking current or prospective employees whether they fall into this exception.  
Clearly, there is nothing wrong with asking an individual if he or she is a veteran (and 
giving thanks for his/her service).  Care should be taken, however, in asking about 
Tricare or VA coverage.  Without proper guidance, employers will want to avoid 
appearing to suggest or recommend that a current or prospective employee opt into VA 
or Tricare coverage instead of the employer’s insurance. 

This new exclusion may provide a significant incentive to hire veterans and their families 
while providing relief to many small and mid-sized employers who have been “making 
do” with their current workforce size to avoid being subject to pay-or-play.  A rare 
occasion in which our representatives in Congress fashioned a true win-win. 

July 2015:  Notice 2015-52; Second Notice On Cadillac Tax Implementation Issues 

In July, the IRS released Notice 2015-52 (the “Notice”), the second installment in the 
IRS’s process of developing regulatory guidance regarding the ACA’s “excise tax on 
high cost employer-sponsored health coverage” – commonly known as the “Cadillac 
tax.”  The Cadillac tax applies starting in 2018, and imposes a 40% nondeductible 
excise tax on the aggregate cost of "applicable employer-sponsored coverage" in 
excess of certain statutory limits ($10,200 for self-only coverage and $27,500 for 
coverage other than self-only). 

The first piece of IRS guidance on the Cadillac tax was Notice 2015-16, which was 
released in February 2015.  This Notice is intended to supplement Notice 2015-16 by 
addressing additional issues under the Cadillac tax, including identifying the entities that 
may be liable for the tax, how to allocate the tax among aggregated entities (e.g., 
entities within the same tax controlled group), and how to pay the tax.  After considering 
the comments on both notices, the IRS intends to issue proposed regulations, which will 
provide further opportunity for comment.  The IRS did not provide a timeframe for when 
proposed regulations might be released.  The following summarizes key points from the 
Notice. 

Cadillac Tax Liability 

In general, in the case of coverage provided under an insured group health plan, the 
insurance carrier is responsible for any tax that might apply.  With respect to coverage 
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under a health savings account (“HSA”) the employer is responsible for any tax that 
might apply.  For self-insured plans, the entity liable for any tax is “the person that 
administers the plan benefits.”  However, that phrase is not defined in the law, nor is it 
used elsewhere in the ACA or ERISA.  Therefore, the IRS is considering two alternative 
approaches to determining the identity of the “person that administers the plan benefits.” 

The ñClaims Administratorò Approach 

Under one approach, the entity that is responsible for performing the day-to-day 
functions that constitute the administration of plan benefits, such as receiving and 
processing claims for benefits, responding to inquiries, or providing a technology 
platform for benefits information would be the responsible entity.  The IRS anticipates 
that this entity generally will be a third-party administrator (“TPA”) for self-insured plans, 
unless the plan is self-administered by the employer or the employer owns the TPA 
(which is rare).  It is anticipated that in most cases, it should be fairly easy to identify the 
responsible entity under this approach; however, it may be more complicated when the 
plan uses a separate vendor for pharmacy benefits or mental health benefits, but uses 
one rate when determining the cost of coverage.  The Notice requests comments on 
this issue and any other concerns this approach would raise. 

The ñPlan Sponsorò Approach 

Under the second approach the IRS is considering, the responsible entity would be the 
entity that has the ultimate authority or responsibility with respect to the plan 
administration (including final decisions on administrative matters), regardless of 
whether that person routinely exercises that authority or responsibility.  For this 
purpose, relevant administrative matters could include eligibility determinations, claims 
administration, and arrangements with service providers (including the authority to 
terminate service provider contracts).  The IRS anticipates that the entity with such 
ultimate administrative authority or responsibility would be identifiable based on the 
terms of the plan and often would not be the entity that performs the day-to-day routine 
administrative functions under the plan.  In other words under this approach the 
responsible entity would generally be the employer.  The IRS requests comments 
whether this approach would allow easy identification of the responsible entity or 
whether this approach might raise other issues. 

Employer Aggregation 

The Cadillac tax provides that all employers treated as a single employer for federal tax 
purposes are treated as a single employer.  This is the same standard that applies 
when determining if an employer is a member of an “aggregated ALE group” for 
purposes of the ACA’s employer reporting requirements.  The Notice requests 
comments on the application of the employer aggregation rules for identification of (1) 
coverage “as made available by an employer;” (2) the employees taken into account for 
the age and gender adjustment, and the adjustment for employees in high risk 
professions; (3) the entity responsible for calculating and reporting the tax; and (4) the 
employer liable for any penalty for failure to properly calculate the tax. 
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Cost of Applicable Coverage 

The Cadillac tax is expected to apply on a calendar year basis, regardless of plan year.  
To calculate the amount of any tax due for the year, an employer must determine the 
extent to which the cost of coverage provided to an employee during any month 
exceeds the dollar limit.  The employer then must notify both IRS and the coverage 
provider of the amount of the excess benefit, and the tax must be paid by the coverage 
provider (the insurance carrier, TPA or employer).  The IRS anticipates that the 
employer notification will occur sufficiently soon after the end of the year to enable 
coverage providers to pay any applicable tax in a reasonably timely manner. 

The Cadillac tax statute provides that the cost of coverage is to be determined using 
rules “similar to the rules” used for determining the COBRA premiums.  The Notice 
requests further comments on any issues raised by the anticipated need to determine 
the cost of coverage reasonably soon after the end of the year. 

The IRS anticipates that the potential timing issues are likely to be different for insured 
plans and self-insured plans, and will also be different for HSAs, health flexible 
spending arrangements (FSAs), and health reimbursement arrangements (HRAs).  For 
example, with respect to a health FSA or HRA that operates on a calendar year basis, 
the cost may be determinable only after the end of the calendar year and a subsequent 
run-out period during which employees may submit claims for reimbursement.  In that 
case, an employer will need additional time to compute the cost of coverage before it 
can calculate any excess benefit for each employee and allocate it among coverage 
providers.  The IRS also requests comments on how payments related to experience-
rated contracts may impact the timing of an employer’s calculation and allocation of any 
excess benefit.   

Pass-Through of Tax to an Employer 

The IRS recognizes that in some cases, a coverage provider such as an insurance 
carrier or TPA may seek to pass the amount of any Cadillac tax through to the 
employer.  If the coverage provider is reimbursed for the tax, the reimbursement will be 
additional taxable income to the coverage provider.  This is known as the “Cadillac tax 
reimbursement.”   

It is also anticipated that the amount passed through may include an amount to account 
for the additional income tax the coverage provider will incur.  This is known as the 
“income tax reimbursement.” 

The IRS anticipates that the amount of any Cadillac tax reimbursement should be 
excluded from the cost of applicable coverage (i.e., it should not be counted when 
determining if the cost of coverage exceeds the threshold).  It is expected that future 
regulations will reflect this interpretation.  The IRS requests comments on whether some 
or all of the income tax reimbursement could be excluded from the cost of applicable 
coverage, and how such an exclusion might be administered, given the potential 
variability of tax rates and other factors among different coverage providers. 
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The IRS also anticipates that coverage providers would be permitted to exclude the 
amount of any Cadillac tax reimbursement or income tax reimbursement only if it is 
separately billed and identified as attributable to the cost of the Cadillac tax.  Separately 
billed amounts in excess of the Cadillac tax reimbursement or the income tax 
reimbursement could not be excluded from the cost of coverage.  

Income Tax Reimbursement Formula 

If the IRS concludes that an income tax reimbursement can be excluded from the cost 
of coverage, it is anticipated that the amount of the income tax reimbursement would be 
determined using a formula commonly used to calculate “tax gross-ups.” Under the 
formula, the amount of the income tax reimbursement that would be excludable from the 
cost of coverage would be equal to the amount of the tax divided by (1 – [coverage 
provider’s marginal tax rate]) minus the amount of the tax.  For example, if the amount 
of the Cadillac tax due is $1,000 and the coverage provider’s marginal tax rate is 20%, 
the gross up would be $1,000 / (1 – 0.2) – $1,000, or $250.   

If it is determined that an income tax reimbursement can be excluded from the cost of 
coverage, the IRS is considering two possible approaches for applying the formula 
described above. The first approach would use the coverage provider’s actual marginal 
tax rate in the formula. This approach could provide greater flexibility to taxpayers, but 
also could create administrative difficulties, as a coverage provider’s marginal tax rate 
may change from year to year (including potential retroactive changes due to amended 
returns, audits, or other circumstances), and may be determined based on its fiscal year 
rather than the calendar year basis which applies to the Cadillac tax.   

The second approach involves applying a standard marginal tax rate based on typical 
marginal tax rates applicable to different types of health insurance issuers.   

Allocation of Contributions to HSAs, FSAs, HRAs 

Under the ACA, coverage subject to the Cadillac tax includes coverage under certain 
HSAs, FSAs, or HRAs. The IRS is considering an approach under which contributions 
to account-based plans would be allocated on a pro-rata basis over the period to which 
the contribution relates (generally, the plan year), regardless of the timing of the 
contributions during the period.  For example, if an employer contributes an amount to 
an HSA for an employee for a plan year, that contribution would be allocated ratably to 
each calendar month of the plan year, regardless of when the employer actually 
contributes the amount to the HSA. Similarly, if an employee elects to contribute to an 
FSA for a plan year, the employee’s total contributions would be allocated ratably to 
each calendar month of the plan year, even though the entire amount contributed for the 
plan year would be available to reimburse qualified medical expenses on the first day of 
the plan year. Comments are requested on this approach as well as alternative 
approaches. 
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Cost of Applicable Coverage under FSAs with Employer Flex Credits 

In general, the cost of coverage of a health FSA for any plan year would be the greater 
of the amount of an employee’s salary reduction or the total reimbursements under the 
FSA.  Under this general rule, in determining the portion of the cost of coverage 
attributable to non-elective flex credits (employer FSA contributions), the cost of the 
non-elective flex credit would be the amount that is actually reimbursed in excess of the 
employee’s salary reduction election for that plan year.  For example, if an employee 
elects to contribute $1,000 to a health FSA for the plan year and the employer makes a 
non-elective flex credit of $500 available to the employee, but the employee only has 
$1,200 in reimbursable medical expenses that year, the cost of coverage for the FSA for 
the plan year would be $1,200 (comprised of the $1,000 salary reduction plus the 
additional $200 in reimbursements attributable to the non-elective flex credit provided by 
the employer) rather than the full $1,500 elected or available under the FSA for the plan 
year. 

With regard to FSA carryovers, the IRS is considering providing a safe harbor under 
which unused amounts that are carried forward would be taken into account when 
initially funded by salary reduction but would be disregarded when used to reimburse 
expenses in a later year. For example, if an employee elected to reduce his salary by 
$1,200 to contribute to an FSA in a given year, the FSA’s cost of coverage in that year 
would be $1,200 regardless of the actual amount of reimbursements.  Accordingly, if 
that same employee carried over $500 of unused funds that were used to reimburse 
expenses in the second year, and elected no new salary reduction for the second year, 
the FSA’s cost of applicable coverage in the second year would be $0.  It is anticipated 
that this safe harbor approach would be limited to cases in which the employer is not 
making non-elective flex credits available for use in the FSA.  

The IRS is also considering a variation to the safe harbor to address situations in which 
non-elective flex credits are available under a cafeteria plan that includes an FSA.  
Under the variation, an FSA could be treated as funded solely by salary reduction if the 
amount elected by the employee for the FSA was less than or equal to the maximum 
permissible employee contribution to an FSA.  For example, if an employee with a 
$1,000 non-elective flex credit available reduces salary by an additional $5,000 under a 
cafeteria plan and allocates $2,550 to the FSA, the FSA would be treated as funded 
solely by salary reduction.  As a result, the cost of coverage would be $2,550.  
Comments are requested on the allocation of FSA amounts between non-elective flex 
credits and salary reduction when the total election for the FSA exceeds the maximum 
salary reduction amount permitted by law (e.g., $2,550 for plan years beginning in 
2015). 

Inclusion of Self-Insured Coverage Includible in Income 

The Cadillac tax includes coverage under any group health plan made available to the 
employee by an employer that is excludable from the employee’s gross income.  In 
general, employer-provided coverage under a health plan is excludable from an 
employee’s gross income.  In addition, the reimbursements for medical expenses 
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received by the employee are also excluded unless the reimbursements are paid to a 
highly-compensated individual (“HCI”) under a self-insured plan that discriminates in 
favor of HCIs. 

Under the ACA, certain employers must report the aggregate cost of employer-provided 
coverage on the Form W-2 (generally those who issued 250 or more W-2s in the prior 
year).  Current IRS guidance (Notice 2012-9) permits employers to reduce the amount 
reported on the Form W-2 by any excess reimbursement included in gross income due 
to the rules applicable to self-insured plans. 

Although excess reimbursements currently can be excluded from the cost reported on 
the Form W-2, the IRS intends to modify Notice 2012-9 (its guidance on the ACA’s W-2 
reporting requirement) to make excess reimbursements subject to the W-2 informational 
reporting and that the forms and instructions will be modified to reflect this change.  
Notice 2012-9 should be followed until modification is issued.   

The effect of this provision is that although an HCI is taxed on the value of the 
discriminatory coverage, that value of that coverage is includible for Cadillac tax 
purposes. 

Age and Gender Adjustment to the Dollar Limit  

The Cadillac tax contains two baseline per-employee dollar limits for 2018 ($10,200 for 
self-only coverage and $27,500 for other than self-only coverage) but the law also 
provides that various adjustments will apply to these amounts, including an increase 
based on the age and gender characteristics of all employees of an employer, 
determined separately for self-only coverage and other than self-only coverage.  The 
IRS intends to publish adjustment tables to facilitate and simplify the calculation of the 
age and gender adjustment.  

Notice and Payment 

The employer must notify both IRS and the coverage provider of the amount of the 
excess benefit, and the tax must be paid by the coverage provider (the insurance 
carrier, TPA or employer).  The law provides that each coverage provider is liable for 
the excise tax on its applicable share of the excess benefit, but does not specify the 
time and manner in which the excise tax is paid.  The IRS is considering using Form 
720 as the method for payment of the tax.   

August 2015:  Final Preventive Care Regulations Provide Guidance on Religious 
Objection to Contraceptive Services 

In August, the regulatory agencies (IRS, DOL and HHS) released final regulations on 
several aspects of the ACA’s preventive care requirements.  The regulations finalize 
prior guidance on coverage of preventive services and define standards regarding a 
“closely held” for-profit entity’s decision not to provide coverage for contraceptive 
services.  The final regulations are effective for plan years beginning on or after 
September 14, 2015. 
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The final regulations related to the coverage of preventive services generally follow prior 
guidance and contain relatively few changes.  Additions include standards to ensure 
that when a recommended preventive service is downgraded mid-year, a plan generally 
must continue coverage for the service with no cost sharing through the end of the plan 
year.   

Most notably, the regulations finalize the definition of “closely held” for purposes of 
determining whether a for-profit entity whose owners have a religious objection to 
providing coverage for some or all contraceptive services qualifies for an 
“accommodation” (i.e., an exemption) from the contraceptive coverage requirement.  
Under the ACA, non-grandfathered group health plans must provide coverage for all 
FDA-approved contraceptive methods prescribed by a physician, unless a religious 
exemption applies. 

Accommodation for Closely Held For-Profit Entities 

In response to the U.S. Supreme Court’s decision in the Hobby Lobby case in 2014, the 
Agencies released proposed regulations that solicited comments on expanding the 
availability of an accommodation  previously reserved for non-profit organizations to 
closely held for-profit organizations that have a religious objection to providing coverage 
for certain contraceptive services.   

The final regulations confirm the availability of the accommodation for closely held for-
profit organizations and establish parameters for the types of for-profit entities that can 
be considered “closely held.”  To be considered a closely held for-profit entity, the entity: 

• Must not be a non-profit organization; 

• Cannot have any publicly traded ownership interests; and 

• Must have more than 50% of the value of its ownership interest owned directly or 
indirectly by five or fewer individuals. 

For these purposes, ownership interests held by family members are treated as being 
owned by a single individual.  Family members are limited to brothers and sisters 
(including half-brothers and half-sisters), a spouse, ancestors, and lineal descendants.  
Also, ownership interests owned by a nonprofit entity are considered to be owned by a 
single owner.  In other words, any for-profit entity that is controlled directly or indirectly 
by a nonprofit eligible organization may be eligible for an accommodation because the 
nonprofit entity will represent one shareholder that owns more than 50% of the 
ownership interests in the for-profit entity. 

Under the final regulations, eligible employers may avail themselves of either of two 
accommodation options identified in prior guidance.  An eligible employer may file 
EBSA Form 700 with its insurance carrier or TPA, or simply notify HHS in writing of its 
religious objection to providing coverage for contraceptive services.  The agencies will 
work with insurers and TPAs to ensure that participants will receive separate payments 
for contraceptive services, with no additional cost to the participant or involvement by 
the employer.  
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Employers that wish to confirm their eligibility for an accommodation may send a letter 
describing their ownership structure to HHS at accommodation@cms.hhs.gov.  If they 
do not receive a response from HHS within 60 calendar days, and the letter properly 
described the entity’s current ownership structure, then as long as the entity maintains 
that structure, it will be considered to have satisfied the 50% ownership test.   

In terms of documenting an eligible organization’s intent to avail itself of an 
accommodation, the organization’s highest governing body (such as its board of 
directors, board of trustees, or owners, if managed directly by the owners) must adopt a 
resolution (or take other similar action consistent with the organization’s applicable rules 
of governance and with state law) establishing that the organization objects to covering 
some or all of the contraceptive services on account of its owners’ sincerely held 
religious beliefs. 

The final regulations generally rely on current notice and disclosure standards and do 
not establish any additional requirements to disclose the decision.  Current standards 
require that, for each plan year to which the accommodation applies, an issuer or TPA 
that is required to provide coverage for contraceptive services, provide to participants 
written notice of the availability of separate payments for these services 
contemporaneous with (to the extent possible), but separate from, any application 
materials distributed in connection with enrollment or re-enrollment in health coverage. 
Model language for this notice is provided in the regulations.  

Lastly, the regulations do not require eligible organizations to operate in a manner 
consistent with religious principles or “hold themselves out” as religious organizations.  
The Supreme Court’s decision in Hobby Lobby discussed the application of the 
Religious Freedom Restoration Act (“RFRA”) in connection with the religious beliefs of 
the owners of a closely held corporation. The regulations likewise focus on the religious 
exercise of the owners of the closely held entity and provide that the entity, in advancing 
the religious objection, represent that it does so on the basis of the religious beliefs of 
the owners.  The regulatory agencies do not require that the entity itself demonstrate by 
its bylaws, mission statement, or other documents or practices that it has a religious 
character.  

August 2015:  Adjustment to Household Income for ñAffordabilityò Purposes 

In August, the IRS increased the threshold for determining whether an employer has 
offered affordable coverage to an employee for purposes of the ACA’s “pay-or-play” 
requirements.  The IRS guidance increases the percentage from 9.56% to 9.66%.  This 
increased percentage is primarily used by the government to determine whether or not 
an individual has been offered affordable coverage to further determine whether he/she 
is eligible for a subsidy on the exchange.  The 9.66% could be used by an employer 
assessing the affordability for employee-only coverage for its least expensive plan in 
2016 by taking into account total household income.  An employer using entire 
household income as its measure of affordability can now require an employee to pay 
up to 9.66% of his or her household income.  It is important to note, however, that this 
increase to 9.66% threshold has no impact on the vast majority of employers who use 
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one of the three safe harbors to measure affordability (W-2, Rate of Pay, and Federal 
Poverty Level).   An anomaly the IRS refuses to fix is that the 9.5% affordability safe 
harbors are not indexed for inflation. 

October 2015:  PACE Act Enables States to Define Small Group as 50 or Fewer 
Employees 

In October, the President signed the Protecting Affordable Coverage for Employees Act 
(PACE Act) into law, which amends the ACA to provide states the flexibility to define a 
“small employer” for group health insurance purposes as one with 50 or fewer 
employees on average in the preceding calendar year.  States may expand the 
definition of small employer to include companies with 51–100 employees if they wish, 
although they are no longer required to do so.  The PACE Act is a welcome relief to 
mid-sized employers in the 51–100 employee range who would have been newly 
reclassified as “small group” for insurance purposes starting in 2016.   

What is a Small Employer? 

Historically, most states have defined a small employer for purposes of group health 
insurance as one with 50 or fewer employees.  The threshold is typically determined 
under one of three methods:  Average Total Number of Employees (ATNE); Full-Time 
Equivalents (FTEs); and Eligible Employees.   

It is anticipated that most states will retain the 50 employee limit in 2016.  However, our 
understanding is that several states (CA, CO, NY, VA and VT) have already changed 
their definition of small group to 100 or fewer employees starting in 2016 (some 
transition relief may be available).  It is unclear whether these states will amend or 
repeal those laws to reflect the lower limit once again permissible under the ACA. 

What does the ACA require of small group plans? 

Certain requirements apply to small group plans under the ACA.  They must provide 
essential health benefits (EHBs), which is a package of benefits including items and 
services in ten categories including hospitalization, prescription drugs, and mental 
health benefits.  Large group and self-insured plans are not required to offer the EHB 
package.  Small group plans are also subject to strict community rating rules, which 
prohibit carriers from underwriting based on factors other than age (3:1 ratio limit), 
family size, geographic region, and tobacco status (1.5:1 ratio limit).   

Are all small group plans ACA-compliant? 

Not necessarily.  In November 2013, the Centers for Medicare and Medicaid Services 
(CMS) announced a transition policy under which insurance carriers could continue to 
offer plans in the small group market that did not comply with certain of the ACA’s 
market reforms, including the community rating rules and EHB package requirements.  
In March 2014, CMS extended this policy for two years – to policy years beginning on or 
before October 1, 2016.   
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This policy was of interest to many employers in the 51–100 employee range, who 
availed themselves of it in order to continue in plans that would have been reclassified 
as small group starting in 2016.    It was also used by employers with 50 or fewer 
employees to avoid having to provide the full EHB package. 

How have carriers and employers responded to CMSô transition policy? 

This year, many mid-sized employers accepted “early renewals” from their insurance 
carriers.  Under this strategy, an employer renewed its policy issued in 2015 “early” – 
typically by October 1, 2015.  This enabled the employer to avoid community rating and 
other mandates applicable to small group plans under the ACA until the start of its 
October 1, 2017 plan year (the October 1, 2016 plan year would fall within the transition 
policy).  See Sidebar. 

What else does this mean for the ACA? 

The PACE Act does not delay the ACA’s employer mandate or its reporting 
requirements.  However, the Act has broad bipartisan support and perhaps signals that 
there may be more bipartisan adjustments to the ACA in the future.  Presidential 
candidates on both sides have signaled that they would explore repealing the ACA’s 
excise tax on high-cost health plans (a/k/a the Cadillac tax) as well as the ACA’s 2.3% 
tax on medical device manufacturers.   

In the meantime, mid-size employers who would have been reclassified as small group 
can breathe easier now that they’ll remain large group as long as their state does not 
choose to expand its definition of small group.  They are not required to cover all EHBs 
and their carriers can go beyond the four limited underwriting criteria applicable to small 
group plans. 

October 2015:  Agency Guidance on ACA Implementation Issues 

In October, the DOL released #29 in its FAQ series on ACA implementation issues, 
clarifying several issues related to women’s preventive care.  The FAQs remind plans 
and issuers that they must provide a list of in-network lactation counseling providers as 
part of the SPD or upon request, and if the network does not include lactation 
counseling providers the plan cannot impose cost sharing with respect to out-of-network 
lactation counseling services.  Also, plans and issuers must cover lactation counseling 
performed by any provider acting within the scope of his or her license or certification 
under applicable State law (e.g., a registered nurse). Meaning, if a state does not 
license lactation counseling providers and the plan only covers counseling by licensed 
providers, it will need to cover lactation counseling provided by another provider type 
acting within the scope of his or her license or certification (for example, a registered 
nurse), and the plan or issuer would be required to provide coverage for the services 
without cost sharing.  

Further, plans and issuers cannot provide coverage for lactation counseling only on an 
inpatient basis.  The FAQs clarify that limiting coverage for lactation counseling to 
services provided on an inpatient basis is not a permitted medical management 
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technique.  Plans and issues are also prohibited from requiring participants to obtain 
breastfeeding equipment within a specified time period (e.g., within 6 months of 
delivery) in order for the breastfeeding equipment to be covered without cost sharing.  
Breastfeeding equipment must be covered with no cost sharing as long as the 
participant remains enrolled in the plan. 

Obesity 

The US Preventive Services Task Force (USPSTF) has designated screening for adult 
obesity as a preventive service.  Thus, the FAQs provide that plans cannot categorically 
exclude weight management services for adult obesity.  Additionally, plans must cover 
weight management programs for individuals with certain risk factors.  This is one for 
employers to watch.  It will not be a very long jump in the future for the federal 
regulators to move from “cannot exclude weight management” to “must include the 
following weight management” services.  The cost of employer-sponsored group health 
insurance will rise dramatically if at some point in the future the government requires all 
plans to cover the cost of diet products and food plans. 

Colonoscopy 

The USPSTF has also designated colonoscopies as a preventive care service for 
certain individuals.  The FAQs clarify that a medically-appropriate screening procedure 
prior to the colonoscopy must be covered with no cost sharing.  Likewise, post-
screening pathology exams must also be covered, as a pathology exam of a polyp 
biopsy is an integral part of a colonoscopy.   Because earlier guidance on this issue was 
unclear, this clarification generally applies for plan years beginning in 2016. 

BRCA Testing 

The FAQs clarify prior guidance related to BRCA testing.  Women found to be at 
increased risk of BRCA (breast cancer) must receive coverage without cost sharing for 
genetic counseling and testing for BRCA mutations.   

Wellness Incentives 

The FAQs confirm the DOL’s position that the value of non-financial wellness program 
rewards such as gift cards, thermoses, and sports gear must be considered when 
determining whether the program has complied with the DOL’s limits on rewards 
provided under health contingent wellness programs.  The DOL limits incentives offered 
under such programs to 30% of the total cost of coverage under the terms of the group 
health plan (50% for wellness programs that include tobacco cessation). 

The restriction on rewards applies only with regard to wellness programs that are part of 
group health plans (or that rise to the level of a group health plan in their own right 
based on the level of medical care provided).  Many employers offer wellness programs 
that are not group health plans or part of group health plans.  For example, an employer 
might pay for health club memberships, subsidize healthy food choices at an on-site 
cafeteria, provide pedometers to encourage employee walking and exercise, or ban 
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smoking on employer facilities and campuses.  These are not typically considered to be 
group health plans and thus would not be subject to the limitations described above. 

Mental Health Parity 

The Mental Health Parity and Addiction Equity Act of 2008 (MHPAEA) requires parity 
between mental health/substance use disorder benefits and medical/surgical benefits 
with respect to financial requirements and treatment limitations. Group health plans 
providing mental health/substance use disorder benefits generally may impose financial 
requirements (such as deductibles, copayments, coinsurance and out-of-pocket 
limitations) or quantitative treatment limitations (such as frequency of treatment, number 
of visits, days of coverage or other similar limits on the scope or duration of treatment) 
on mental health/substance use disorder benefits, as long as the requirements or 
limitations are on par with those imposed on medical/surgical benefits.  The rules 
confirm a separate parity requirement for non-quantitative treatment limitations 
(“NQTLs”). NQTLs are limits on the scope or duration of treatment that are not 
expressed numerically (such as medical management standards, formulary design and 
methods for determining usual, customary and reasonable charges).  

The FAQs address an issue that can occur when a participant in a group health plan is 
denied prior authorization for an inpatient stay to treat a mental health condition due to 
the lack of “medical necessity.”  Some participants were finding that their requests for 
information from the plan regarding its processes, strategies, and other factors used in 
developing the medical necessity criteria were being denied on the basis that such 
information was “proprietary” and/or of “commercial value.” 

The FAQs clarify that a group health plan subject to the Employee Income Security Act 
of 1974 (ERISA) must provide upon request the criteria for making medical necessity 
determinations, as well as any processes, strategies, evidentiary standards, or other 
factors used in developing the underlying NQTL and in applying it regardless of any 
assertions as to the proprietary nature or commercial value of the information.  Further, 
the information must be disclosed with respect to both mental health/substance use 
disorder benefits and medical/surgical benefits, 

A group health plan may provide a document that summarizes its medical necessity 
criteria in layperson’s terms; however, providing such a summary document is not a 
substitute for providing the actual underlying medical necessity criteria, if requested. 

October 2015:  EEOC Proposed Rule Regarding Spousal Wellness Incentives 

In October, the Equal Employment Opportunity Commission (EEOC) published 
proposed rules amending regulations under Title II of the Genetic Information 
Nondiscrimination Act (GINA) to provide employers more flexibility when designing their 
wellness programs.  The proposed rules would permit employers to offer financial 
incentives to an employee whose spouse provides information about his or her current 
or past health status in connection with participating in the employer’s group health 
plan.  For these purposes, incentives may take the form of rewards or penalties, and 
may be financial or in-kind (e.g., gift cards, thermoses). 
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Information about current or past health status usually is provided as part of a health 
risk assessment (HRA), which may include a questionnaire or medical examination, 
such as a blood pressure test or blood test to detect high cholesterol or high glucose 
levels.  Incentives to provide such information are permissible (within certain limits, as 
described below) as long as the HRA is part of a wellness program that is “reasonably 
designed to promote health or prevent disease.” For example, collecting information on 
an HRA without providing any follow-up information or advice would not be reasonably 
designed to promote health or prevent disease.   

Also, spouses must provide knowing, written, and voluntary authorization for the 
employer to collect genetic information, and the authorization must describe 
confidentiality protections and restrictions on disclosure of genetic information. 

The proposed regulations limit the amount of an incentive that may be provided.  The 
total incentive for an employee and spouse to participate in a wellness program that is 
part of a group health plan and collects information about current or past health status 
cannot exceed 30% of the total cost of coverage.  Moreover, the maximum portion of an 
incentive that may be offered to an employee alone may not exceed 30% of the total 
cost of self-only coverage.  For example, if an employee and his or her spouse are 
enrolled in family coverage that costs $14,000, the maximum incentive the employer 
may offer the employee and spouse to provide information on current or past health 
status as part of a wellness program is $4,200 (30% of $14,000).  However, the 
maximum portion of an incentive that may be offered to an employee alone may not 
exceed 30% of the total cost of self-only coverage. So, if the employer offers self-only 
coverage at a total cost of $6,000, the maximum portion of the $4,200 incentive that 
may be offered for the employee’s participation is $1,800 (30% of $6,000). The rest of 
the incentive ($2,400 in this example) may be offered for the spouse’s participation or 
for the employee, spouse, and/or employee’s other dependents who are covered by the 
health plan participating in activities designed to promote health or prevent disease. 
These could include programs that reward participants for walking a certain amount 
each week or for attending nutrition or weight loss classes. 

Lastly, the proposed rules prohibit wellness programs from collecting information on the 
current and past health status of children.  The EEOC believes that the possibility that 
an employee may be discriminated against based on genetic information is greater 
when an employer has access to information about the health status of the employee’s 
children, as there is a higher likelihood of discovering information about an employee’s 
genetic make-up or predisposition to disease from information about the current or past 
health status of the employee’s children as opposed to the current or past health status 
of an employee’s spouse. 
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Other Notable Court Cases in 2015 
 

March 2015:  Raymond Thomas v. CIGNA (ERISA Electronic Delivery Issue) 

Many employers are devoting most (if not all) of their compliance time focused on the 
requirements of the ACA.  Employers and other plan sponsors should, of course, work 
diligently to ensure that they are meeting (or getting ready to meet) the complex ACA 
requirements, but they should be ever diligent and mindful of all of the rules generally 
applicable under the Employee Retirement Income Security Act of 1974 (ERISA).   

A case in the U.S. District Court for the Eastern District of New York – Raymond 
Thomas v. CIGNA Group Insurance, et al. (No 09-CV-5029) – provides an instructive 
reminder that those who rely on electronic delivery of plan-related documents must 
follow fairly specific rules. 

The Raymond Thomas Case 

The facts in Raymond Thomas are fairly straightforward:  Judith Thomas participated in 
Countrywide Financial Group’s benefit plans, including a buy-up voluntary life insurance 
plan.  The buy-up plan required premium payments by employees.  When Judith went 
out on disability, she could have filed a waiver-of-premium form that would have kept 
the insurance in place without requiring premium payments while she was out on 
disability.  Judith did not timely file the waiver after going out on disability. 

When Judith’s brother, Raymond, the beneficiary on the life insurance, made a claim for 
benefits after Judith’s death, his claim for the life insurance proceeds was denied based 
of Judith’s failure to timely file the waiver; that is, the employer and the insurer claimed 
the policy lapsed because of non-payment of premium and the failure to timely request 
a waiver. 

The central question of the case:  was Judith adequately provided with information so 
that she knew about the waiver requirements, including the timing requirements?  The 
plan argued that the life insurance plan documents, including its summary plan 
description (SPD), were furnished to all employees via a posting on the company’s 
intranet for all to see.  The court, however, disagreed that merely furnishing the SPD 
and other documents was sufficient under ERISA.  Not surprisingly because the 
regulations are pretty clear, the court ruled that because ERISA’s rigid requirements for 
electronic delivery were not followed, the plan sponsor and the insurer could not prove 
that the SPD that included the waiver requirements were provided to Judith Thomas.  
Accordingly, the court held for Raymond Thomas. 

Electronic Delivery Under ERISA ï Briefly  

The Raymond Thomas case may be surprising to some employers, other plan sponsors 
and their consultants and advisors who believe that simply posting plan information 
(including SPDs, notices and other required documents) is sufficient to meet ERISA’s 
electronic delivery requirements.  Raymond Thomas serves a reminder to all that 

http://www.gpo.gov/fdsys/pkg/USCOURTS-nyed-1_09-cv-05029/pdf/USCOURTS-nyed-1_09-cv-05029-1.pdf
http://www.gpo.gov/fdsys/pkg/USCOURTS-nyed-1_09-cv-05029/pdf/USCOURTS-nyed-1_09-cv-05029-1.pdf
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ERISA’s electronic delivery rules are complex; simply posting documents and notices to 
an intranet system will not satisfy these requirements. 

ERISA’s basic requirements for electronic delivery include:  

• When an electronic document is furnished, a notice must be provided to each 
recipient describing the significance of the document – in other words, simply 
posting is not enough:  participants must know that there are documents to be 
reviewed. 

• The steps taken for furnishing the documents must be reasonably calculated to 
result in the actual receipt of the documents; plan sponsors should consider 
using return-receipt or notice of undelivered e-mail features and/or should 
conduct periodic reviews or surveys to confirm actual receipt by participants.  

• Reasonable and appropriate confidentiality safeguards should be used to protect 
the privacy of personal information related to an individual’s accounts and 
benefits.  

• The electronically delivered documents must be prepared and furnished in a 
manner that is consistent with the style, format and content requirements 
applicable to the particular document.  

• A paper version of the electronic document must be readily available.  

Once the foregoing basic requirements are met, ERISA documents may be furnished to 
two classes of potential recipients:  

• Actively employed participants whose access to the employer’s electronic 
information system is an integral part of their job and who have the ability to 
access documents through the electronic information system that is located 
where they are expected to perform their duties.   

• Caution:  There is a common misconception that this requirement can be met for 
employees who do not have computers at their desks or other work stations by 
the use of a centrally located computer, such as a kiosk. Using kiosks or placing 
computers in break rooms, locker rooms or other worksite locations does not 
meet this requirement. 

• Terminated or retired participants, beneficiaries and others as long as they (i) 
affirmatively consent to receive the documents electronically, (ii) provide an 
electronic address and (iii) reasonably demonstrate their ability to access 
documents in electronic form.  

• If documents and notices are sent via e-mail attachment (including by providing a 
link that recipients can click to obtain copies), employers and other plan sponsors 
can ensure the three consent requirement are met if the e-mail requires 
recipients to affirmatively consent via email from the email address at which they 
agree to receive the information. 
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• Before consent is obtained the plan sponsor must provide a statement that 
includes the following specific information:  

‒ the types of documents that will be provided electronically;  

‒ that the individual receiving the documents or notices has the ability to 
withdraw consent to electronic delivery along with the procedure for 
withdrawing consent and updating information; 

‒ that a paper version of all documents and notices is available upon 
request and whether a charge applies (no charge applies in the case of 
SPDs); and 

‒ what electronic delivery system will be used and the hardware and 
software needed to use it.   

These electronic delivery rules apply to all documents and notices required to be 
provided under ERISA.  These include:  open enrollment materials, SPDs, Summaries 
of Material Modifications (SMMs), Summary Annual Reports (SARs), QMCSO notices, 
COBRA notices, and retirement plan and 401(k) plan notices such as “blackout period” 
notices, 404(c) notices, and information on participant loans.   

The new Summary of Benefits and Coverage (SBC) under the ACA may be distributed 
electronically in accordance with the rules set out above. However, the DOL expanded 
electronic distribution of SBCs to individuals without work-related access to make the 
requirements easier to meet.  Under these rules, an employer or plan sponsor may 
distribute the SBC without the prior consent of an individual who does not have work-
related computer access when: 

‒ the individual enrolls online or renews their coverage online; or 

‒ the individual requests an SBC online 

In either case, the individual must always have the option to receive a paper copy upon 
request.  

June 2015:  Mirza v. Ins. Admôr. of Am., Inc. (Inclusion of filing deadlines in denial 
letters) 

A recent ruling of a Federal Appeals Court (the 3rd Circuit) arising out of a case in New 
Jersey should serve as an important reminder to plan sponsors, insurers and third-party 
administrators that they cannot assume that information has been provided to 
participants in the plan or the  Summary Plan Description (SPD).   

The facts in Mirza v. Ins. Admôr. of Am., Inc., 2015 WL 5024159 (3d Cir. Aug. 26, 2015) 
are fairly common: group health plan participant has a procedure and signs away all 
rights to pursue any claim for payment to the health care provider; the plan denies 
payment of certain treatment; health care provider sues the plan; plan’s third-party 
administrator denies the claim, following ERISA’s claims procedures, as set out by 
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Federal regulations (at 29 C.F.R. § 2560.503-1); health care provider (and its lawyer) 
wait for over a year to sue the plan for payment. 

It is the last step that caused the problem in Mirza.  In its regulations, ERISA does not 
establish a time limit for suing following the end of the claims procedure.  Rather, ERISA 
defaults to the state’s statute of limitations law.  However, as is permitted by ERISA, the 
plan in Mirza did have a one year rule, which was stated in the plan documents.  In 
drafting the claim denial letters the plan’s third-party administrator followed federal law 
(i.e., the regulations) for the claims process by detailing the plan’s review procedures, 
including the time limits for those claims procedures.  The letters also included a 
statement of the claimant’s “right to bring a civil action” for benefits, as required by 
federal regulations.   

However, the plan administrator did not include in the final denial letter a statement that 
the claimant must file suit within one year of the final adverse decision. 

The Third Circuit joined the First and Sixth Federal Circuits by ruling that the 
regulations’ notice requirements apply not only to the period for filing during an appeal 
but also to any time limits for filing a lawsuit after an appeal is denied; that is, the court 
ignores that the cited regulations apply only during an appeal and expands the 
regulations to include time periods after the appeal. 

Basically, the Third Circuit is letting plan participants and their lawyers off the hook 
when they either don’t or won’t read their plan documents or SPDs.  The court reasoned 
that not requiring the notice to be included in the final denial letter would permit plan 
administrators to “hide the ball” and obstruct access to federal courts.  Because the final 
denial letter did not clearly state the one-year rule, the court set aside the rule and 
applied New Jersey’s statute of limitations of six years, thereby unobstructing the 
lawyer’s and the health care provider’s access to federal courts.   

The Take-Away:   If the plan limits a participant’s right to file suit, the limitation must be 
clearly stated in the final appeals letter.  More broadly, however, it seems that judges 
seem to have conceded the fact that no one reads anymore or at least no one reads 
plan documents or SPDs, even when it would seem to be in their best interest to do so.   

Plan sponsors and administrators should remember this the next time someone says 
“we don’t have to tell them that again.”  According to a growing number of judges, yes 
you do. 
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ACA Guidance Expected in 2016 

¶ Guidance on the application of COBRA to certain §125 arrangements 

¶ Guidance on shared responsibility for employers regarding health coverage 
under Code §4980H (“pay-or-play”) 

¶ Regulations under Code §4980I regarding the excise tax on high cost employer-
provided health coverage (the “Cadillac tax”) 

 
Massachusetts Update 

 
Earned Sick Time 
 
In June, Massachusetts’ Attorney General released final regulations (“Regulations”) 
implementing Massachusetts’ Earned Sick Time Law (the “Law”) (M.G.L. c. 149, § 
148C).  The law takes effect July 1, 2015; however, as discussed below employers with 
existing earned sick time policies may qualify for a safe harbor that delays the effective 
date until January 1, 2016.  A Notice of Employee Rights is available, which must be 
posted in the workplace.   
 
 
Background 
 
The Law entitles employees in Massachusetts to earn and use sick time under certain 
conditions.  Employees who work for employers with eleven or more employees can 
earn up to 40 hours of earned sick leave per year, at a rate of one hour for every 30 
hours worked.  Employers may impose a 90 day waiting period before accrued sick 
leave may be used.  The Law applies to all employees – full-time, part-time, temporary 
and seasonal (certain exceptions apply to governmental employers).  
 
An employee may use earned sick time if required to miss work in order to: 
 

¶ Care for an illness, injury or medical condition affecting the employee or the 
employee’s child, spouse, parent, or parent of a spouse;  

¶ Attend routine medical appointments of the employee or the employee’s child, 
spouse, parent, or parent of a spouse; or 

¶ Address the effects of domestic violence on the employee or the employee’s 
dependent child.   

Employees may carry over up to 40 hours of unused sick time to the next year, although 
an employer may limit an employee’s use of earned sick time to no more than 40 hours 
per year.   Employers may, but are not required to, pay employees for unused sick time 
upon termination of employment. Retaliation against employees taking earned sick time 
is prohibited, as is requiring an employee to work additional hours to make up for 

http://www.mass.gov/ago/docs/regulations/940-cmr-33-00.pdf
http://www.mass.gov/ago/docs/government/earned-sick-time-law.pdf
http://www.mass.gov/ago/docs/workplace/earned-sick-time/est-employee-notice.pdf


 

 

 

                            43 | P a g e  
 

missed time, or find a replacement employee.  Employers may require certification of 
the need for sick time taken in excess of 24 consecutively scheduled work hours; 
however, employers cannot delay the taking of or payment for earned sick time because 
they have not received the certification, nor can they require documentation explaining 
the nature of the illness or details of domestic violence.  Employees must make a good 
faith effort to notify an employer in advance if the need for earned sick time is 
foreseeable. 
 
The Final Regulations 
 
Accrual and Use of Earned Sick Time 
 
The Regulations clarify that an employee is eligible to accrue and use earned sick time 
if the employee’s primary place of work is in Massachusetts, regardless of the location 
of the employer.   
 
For example, an employee relocating to an employer’s Massachusetts location will have 
all hours applied toward accrual of earned sick time regardless of the location of the 
work performed earlier in the year. Employees who transfer outside of Massachusetts 
no longer accrue earned sick time; however, they may use their accrued time.  The 
Regulations provide that employees accrue earned sick time only on hours worked, not 
on hours paid when not working. For example, employees do not accrue earned sick 
time during vacation, paid time off, or while using earned sick time.   
 
The Regulations also prohibit employees from using earned sick time if the employee 
was not scheduled to be at work during the period of use.  In response to concerns from 
employers, the Regulations and the Notice of Employee Rights provide that earned sick 
time may not be invoked as an excuse to be late for work (unless the use of sick time 
was authorized under the Regulations).  Further, an employee may not accept a specific 
shift assignment with the intention of calling out sick for all or part of that shift.  
Employers may discipline employees for misuse of earned sick time (e.g., if an 
employee is exhibiting a clear pattern off taking leave on days just before or after a 
weekend, vacation, or holiday, and the employee has not provided verification that the 
leave was authorized). 
 
When employees use sick time, the smallest amount an employee can use is one hour. 
For uses beyond one hour, employees may use earned sick time in hourly increments 
or in the smallest increment the employer’s payroll system uses to account for absences 
or use of other time.  For example, an employer uses a payroll system that tracks time 
in 15-minute increments.  For this employer, an employee with a 90-minute absence 
would be treated as using 90 minutes of sick time (one hour for any amount of time up 
to the first hour, then in 15 minute increments thereafter). 
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Payment of Earned Sick Leave  
 
The Regulations provide that employees receiving paid sick leave must be 
compensated at their regular hourly rate.  For commissioned employees (whether base 
wage plus commission or commission only), the regular rate is the greater of the base 
wage or the minimum wage under Massachusetts law ($9.00 per hour as of January 1, 
2015).  For tipped employees who ordinarily receive the service rate under 
Massachusetts law ($3.00 plus tips as of January 1, 2015), the regular rate is minimum 
wage ($9.00 as of January 1, 2015).  An employee’s hourly rate excludes overtime, 
holiday pay, commissions, draws, bonuses, or other incentive pay based on sales or 
production.  Note that when an employee’s regular rate varies based on certain 
conditions (e.g., a night shift), the different rate is the regular rate if the employee uses 
paid sick leave during that time. 
 
Breaks in Service 
 
Employees who experience a break in service may maintain their earned sick leave 
under certain conditions.  An employee returning to work within four months maintains 
the right to use any unused earned sick time that was accrued before the break in 
service.  If the break in service is between four and 12 months, a returning employee 
maintains the right to use earned sick time accrued before the break in service if the 
employee’s unused bank of sick time is at least 10 hours.  Also, employees who return 
to work within 12 months do not need to re-satisfy the 90-day waiting period before 
taking paid sick leave. 
 
Other State and Federal Leave Laws 
 
The Regulations clarify that earned sick time may run concurrently with time off 
provided by other state and federal laws, including FMLA, the Massachusetts Parental 
Leave Act, the Massachusetts Domestic Violence Leave Act, and the Small Necessities 
Leave Act. Employers may require employees to use earned sick time when taking 
other approved unpaid leave. 
 
Documentation of Earned Sick Time 
 
An employer may require written documentation for an employee’s use of earned sick 
time that exceeds 24 consecutively scheduled work hours or 3 consecutive days on 
which the employee was scheduled to work, or that occurs within two weeks prior to an 
employee’s final scheduled day of work before termination of employment (except in the 
case of temporary employees).  Also, documentation may be required if use of sick time 
occurs after four unforeseeable and undocumented absences within a 3-month period 
 
Written documentation that may be required includes a doctor’s note indicating the need 
for the earned sick time taken, or certain other documentation indicating the leave 
related to domestic violence, such as a restraining order, police report documenting the 
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abuse, medical documentation of the abuse, or a signed written statement from the 
employee attesting to the abuse.  Note, however, that an employer may never require 
that an employee provide documentation to explain the nature of the illness or the 
details of the domestic violence as a condition of granting earned sick time. 
 
Employees generally must submit such documentation within 7 days after taking earned 
sick time. If an employee fails to comply with the employer’s documentation 
requirements without reasonable justification, the employer may recoup amounts paid 
for earned sick time from future pay, as an overpayment. Employees must be notified of 
this practice. 
 
Recordkeeping 
 
Employers must maintain records for three years. Employers must give employees 
access to their own earned sick time records. Employers must post a notice of the Law 
in each workplace and include a copy of their earned sick time or other paid leave policy 
in their employee handbook. 
 
Transition Year Rule 
 
Employers with a policy in effect on May 1, 2015 that provides paid time off or paid sick 
leave, are considered to be in compliance with the Law until January 1, 2016, provided 
that: 
 

¶ Full-time employees have the right to earn and use at least 30 hours of paid time 
off/sick leave during calendar year 2015; and 

¶ On and after July 1, 2015, all employees not previously covered by the policy 
must either: 

o accrue paid time off at the same rate of accrual as covered full-time 
employees; or 

o if the policy provides lump sum allocations, receive a prorated lump sum 
allocation based on the lump sum provided to covered employees.  

Earned sick leave granted pursuant to the transition rule is subject to the Law’s non-
retaliation provisions and may be carried over to 2016 if unused during 2015.  In all 
other respects, employers qualifying for the transition period may continue to administer 
paid time off under policies in place as of May 1, 2015.  On or before January 1, 2016, 
all employers operating under the transition period must adjust their paid time off policy 
to conform to the Law’s requirements.  
 
What Employers Should Do 
 
The Law took effect July 1, 2015, although many employers qualify for a delayed 
effective date of January 1, 2016 under the transition rule mentioned above.  Employers 
should review the Regulations and their current leave policies with their employment 
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counsel to ensure compliance with either the Regulations or the transition rule.  Non-
compliance can result in civil penalties of up to $25,000 per violation, individual 
executives can be personally liable for failures, and employees may file lawsuits to 
preserve their rights.  Successful employees may recover treble damages and 
associated costs and attorneys’ fees—so compliance is extremely important. 
 
Fair Share Contribution Repeal 
 
The Massachusetts 2014 fiscal year budget included a provision which repealed two 
main components of the Commonwealth’s 2006 heath care reform law. As a result of 
this change, effective July 1, 2013, employers with 11 or more employees doing 
business in Massachusetts are no longer required to make a “fair share” contribution 
(FSC) to employees’ health insurance or to collect employee health insurance 
responsibility disclosure (HIRD) forms. 
 
Not all the requirements of the Massachusetts health care reform law were repealed.  
The Massachusetts individual mandate, which requires Massachusetts citizens to obtain 
and maintain health insurance, is still in effect.  However, for the 2015 tax year, 
Massachusetts will allow a credit against any Massachusetts health care penalty owed 
for the amount of any federal health care shared responsibility payment, so as to 
prevent aggregated federal and state penalties.  See 
http://www.mass.gov/dor/businesses/help-and-resources/legal-library/tirs/tirs-by-
years/2015-releases/tir-15-1.html.   
 
EMAC 
 
Although the new budget removed the FSC and HIRD requirements, it also included a 
provision that will make the cost of doing business in the Commonwealth a bit more 
expensive starting in 2014. The budget includes the EMAC, a new assessment on 
employers with more than five employees in Massachusetts. 
 
EMAC applies to affected employers regardless of whether they offer health coverage 
to their employees. The amount of the EMAC is .36 percent (i.e., .36 of 1 percent) on all 
wages up to the Massachusetts unemployment insurance taxable wage base, which is 
currently $15,000. This equates to approximately $50 per employee per year (e.g., 
$15,000 multiplied by .0036, which equals $54). The .36-percent assessment is reduced 
to .12 percent in the first year and .24 percent in the second year to employers newly 
subject to Massachusetts employment law (M.G.L. Chap. 151A). 
 
The EMAC was effective Jan. 1, 2014, and replaces the medical security trust fund, 
which was $67.20 per employee in 2012. Historically, the MSTF was much lower 
($16.80 since its inception in 1989) but was increased to $33.60 in 2010, then again to 
$50.40 in 2011. 
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HSA Plan Limitations for 2016 

 
If you offer a high deductible health plan (HDHP) to your employees that is compatible 
with a health savings account (HSA), you should confirm that the HDHP’s minimum 
deductible and out-of-pocket maximum comply with the 2016 limits.  Also, the increased 
HSA contribution limits for 2016 should be communicated to participants. The following 
table contains the HDHP and HSA contributions limits for 2016. 
 
2016 HDHP Minimum Annual Deductible Amount (unchanged from 2015) 
 Individual     $1,300 

Family      $2,600 
 
2016 HDHP Maximum Annual Out-of-Pocket Limit 

Individual     $6,550 
Family      $13,100 

 
2016 HSA Maximum Annual Contribution Limit (Ind. unchanged from 2015) 

Individual     $3,350 
Family      $6,750 

  
Catch-up Contributions (age 55 or older)  $1,000 
 
Note that the ACA’s out-of-pocket limits applicable to non-grandfathered plans differ 
from the HDHP limits.  The 2016 limits under the ACA’s out-of-pocket rules, which apply 
to covered, in network essential health benefits, increase to $6,850 for individual 
coverage and $13,700 for family coverage.  This means that in addition to the HDHP 
limits being lower than the ACA limits in 2016, expenses will accumulate toward the 
HDHP limit more quickly because the HDHP limits apply to all covered in-network 
benefits, not just essential health benefits. Note that under both the ACA and IRS rules, 
cost-sharing includes deductibles, coinsurance and copayments, and excludes 
premiums.  Additional, both HDHPs and traditional health plans must include embedded 
individual out-of-pocket limits within family coverage that do not exceed $6,850 per 
individual, starting with plan years beginning in 2016. 

 

General Compliance Updates 
 
Transportation Fringe Benefit Limits 

The IRS issued final regulations on “qualified transportation fringe benefits” under 
Code Section 132.  These benefits include employer-provided mass transit 
passes, reimbursement for parking and employer-provided transportation in a 
“commuter highway vehicle” (vanpools).  The statutory income exclusion limit for 
qualified parking – parking provided to an employee at or near the employer’s 
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business premises– is $255 per month for 2016.  The combined income exclusion 
limit for transit passes and vanpooling is $130 per month. 

Adoption Assistance Programs 

For employer-sponsored adoption assistance programs, the maximum amount 
excludible from an employee’s income in 2016 for the adoption of a child (both for 
regular and special needs adoptions) is $13,460.   The excludable amount starts 
to phase out for a taxpayer with a modified adjusted gross income that exceeds 
$201,920 and is completely phased out when such income reaches $241,920. 
 
Taxpayers adopting children are eligible for both the adoption credit and the 
adoption assistance exclusion of adoption expenses paid for through an 
employer’s adoption assistance plan.  However, the same adoption expense 
cannot qualify for both the adoption credit and the adoption assistance exclusion. 

Dependent Care Regulations 

Sponsors of dependent care assistance plans are required to notify plan 
participants of the total tax-free benefit they received through the plan during the 
calendar year by January 31, 2016. 

 
The total benefit received must be reported on an individual’s W-2 form.  Most 
plan sponsors use the W-2 form to satisfy as a notification.  The maximum tax-
free dependent care benefit an individual may receive is $5,000 if filing jointly or 
$2,500 if married and filing separately.  Dependent care assistance plans must 
also satisfy certain nondiscrimination requirements. These include the following:  

¶ Five percent shareholders or owners cannot receive more than 25% of the 
total plan benefits  

¶ Average non-highly compensated benefits must equal at least 55% of 
average highly compensated benefits  

 
Dependent care assistance plans must be tested for nondiscrimination annually. 
 

Annual Reporting and Testing Requirements Form 5500 Filing- eFast 

Most pension and welfare benefit plans require annual Form 5500s (and 
attachments) to be filed with the US Department of Labor’s Pension and Welfare 
Benefits Administration in conjunction with the IRS by the last day of the 7th 
month after the end of the plan year.  Plan sponsors should take inventory of their 
benefit plans to determine what plans exist, the plan year, and whether the plan is 
subject to the Form 5500 requirements. 
 
The Summary Annual Report (SAR) is a narrative (Form 5500) which must be 
distributed to all participants 2 months after Form 5500 is due (unfunded health 
and welfare plans are exempt from the Summary Annual Report requirements). 
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Beginning with Form 5500s for the 2013 plan year, all employee welfare benefit 
plans must indicate whether the plan was subject to the Form M-1 filing 
requirement during the plan year.  Part III of Form 5500 asks: 
 

¶ If the plan provides welfare benefits, whether the plan was subject to the 
Form M-1 filing requirements during the plan year; 

¶ If the plan was subject to the Form M-1 filing requirements, whether the 
plan is currently in compliance with the Form M-1 filing requirements; and 

¶ If the plan was required to file a Form M-1, the Receipt Confirmation Code 
for the Form M-1 annual report electronic filing, and if the plan was not 
required to file the Form M-1 annual report, enter the Receipt Confirmation 
Code for the most recent Form M-1 that was required to be filed. 

Section 105(h) Nondiscrimination Requirements 
 

Self-funded, or self-insured, health plans are also subject to certain 
nondiscrimination requirements.  Plan sponsors of self-insured health plans 
should ensure their plans satisfy the following requirements:  

¶ The plan does not discriminate in favor of highly compensated employees 
with respect to eligibility  

¶ This requirement can be satisfied if one of the following is satisfied: 
– The plan benefits 70% or more of all employees 
– The plan benefits 80% or more of all eligible employees, and 70% of 

all employees are eligible 
– The plan is not discriminatory as determined by the IRS 
– The plan does not discriminate in favor of highly compensated 

employees with respect to benefits 

¶ Both highly and non-highly compensated employees should 
be offered the same benefits on the same terms 

– If any of these plans are determined to be discriminatory, highly 
compensated employees should have the discriminatory portion 
included in their taxable income 

Cafeteria Plan Nondiscrimination Requirements 
 

Cafeteria plans must meet certain nondiscrimination requirements to ensure 
highly compensated key employees receive tax-free benefits.  Specifically, key 
employees cannot receive more than 25% of the total benefits of the plan, and the 
plan cannot discriminate in favor of highly compensated employees with respect 
to eligibility or benefits. 

Taxability of Disability Benefits 
 

Employees who receive disability benefits (long-term or short-term) are taxed on 
these benefits based on how the premiums are paid.  If an employee pays the full 
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premium for disability coverage on an after-tax basis, the benefits, should he/she 
become disabled, are tax-free.  On the other hand, if the employee does not pay 
the premiums on an after-tax basis, or the employer does not include its 
contributions in the employee’s gross income, the benefits received are subject to 
taxation. 
 
Since most insurers or third-party administrators withhold taxes on disability 
payments, the insurer or administrator must be notified of the taxability ratio to tax 
the benefits.  Employers need to notify insurers or administrators if there have 
been any changes to the disability tax ratios, due to contribution changes. 

Medicare Prescription Drug Improvement and Modernization Act 
 

Although the initial enrollment period for Medicare eligible beneficiaries to enroll in 
Medicare Part D ends December 7 of each year, all employers must continue to 
fulfill annual requirements with both their employees and Centers for Medicare 
and Medicaid Services (CMS). 
 
Employer and Union-sponsored group health plans must provide notice to their 
Medicare eligible participants advising whether prescription drug coverage under 
the plan is “creditable” as follows: 

¶ Prior to the Medicare Part D Annual Coordinated Election Period (ACEP) 
beginning October 15 to December 7 of each year 

¶ Prior to an individual’s Initial Enrollment Period (IEP) for Part D 

¶ Prior to the effective date of coverage for any Medicare eligible individual 
that joins the plan 

¶ Whenever the entity no longer offers prescription drug coverage or 
changes the coverage offered so that it is no longer creditable or becomes 
creditable 

¶ Upon a participant’s request 
 
A prescription plan is deemed creditable if it is expected to pay out as much as 
the standard Medicare prescription drug coverage will pay.  If your company’s 
creditable coverage is on average at least as good as standard Medicare 
prescription drug coverage, Medicare eligible employees can keep this coverage 
and not pay extra if they later decide to enroll in Medicare coverage. 
 
Employers must also provide a disclosure of creditable coverage status to CMS.  
An entity is required to provide the Disclosure Notice through completion of the 
disclosure form on the CMS Creditable Coverage Disclosure Web Page at 
http://www.cmshhs.gov/creditablecoverage.  As you answer the questions on the 
electronic disclosure to CMS form, an additional box will appear where you should 
enter the required disclosure information. 
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At a minimum, disclosure to CMS must be made at the following times: 

¶ Within 60 days after the beginning date of the plan year for which the entity 
is providing the disclosure to CMS 

¶ Within 30 days after the termination of the prescription drug plan 

¶ Within 30 days after any change in the creditable coverage status of the 
prescription drug plan 

 
Group Term Life Insurance Imputed Income  
 

Section 79 of the Internal Revenue Code (Code) permits an employee to receive up to 
$50,000 of basic group term life insurance on a tax-free basis.  The value amount over 
$50,000 must be added to the individual’s taxable income (certain exceptions apply in 
the case of a discriminatory life plan).  Imputed income rules also apply to voluntary or 
optional life insurance and dependent life insurance programs.  Employers must add the 
“cost” of the additional protection and notify the employee of the amount to include in his 
or her taxable income. 
 
Refer to the imputed income table below, Table I Rates Effective After June 30, 1999.  
 
Plan sponsors should determine the amount of imputed income for group term life plan 
participants and report this information to the payroll administrator to ensure that the 
imputed income amount is reported on employees’ W-2 forms which are due by January 
31.  Plan sponsors may wish to include the imputed income in the employees’ last 
paychecks of the year (if they haven’t done so throughout the year) as the imputed 
income is also subject to Social Security taxes.  
 
The Government’s Table I (see table above) is used to determine the tax reportable 
cost of the extra protection. Treas. Reg. Sec. 1.79-3(d)(2).  
 
The taxable portion is calculated using the following steps: 

¶ Total amount of group term coverage on a monthly basis over a tax year is 
calculated  

¶ $50,000 is deducted from each month’s coverage  

¶ The appropriate rate from Table I of the government regulations is applied to the 
coverage  

¶ Employee’s after-tax contributions, if any, are subtracted from total  

¶ Group term life insurance is a taxable economic benefit that must be included in 
an employee’s reportable gross income.  The cost of group term life insurance is 
tax exempt, should any one of the following conditions exist:  

– The employee has retired due to disability 

– A charity is the beneficiary of all or part of the insurance proceeds during 
the tax year 

– The employer is the beneficiary 
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Same-Sex Spousal Benefits 
 

On June 26, 2013, in United States v. Windsor, the U.S. Supreme Court ruled that 
Section 3 of the federal Defense of Marriage Act (DOMA) is unconstitutional.  That 
section of DOMA defined “marriage” and “spouse” as excluding same-sex 
partners for purposes of determining the meaning of any federal statute, rule or 
regulation.  
 
Because of the Windsor decision, the U.S. Department of Labor (DOL) and 
Internal Revenue Service (IRS) (and most other federal agencies) have indicated 
that they will consider the term “spouse” to include individuals married to a person 
of the same sex who were legally married in a state or foreign jurisdiction that 
recognizes such marriages, regardless of whether they reside in a state that does 
not recognize such marriages (this is known as the “Rule of Celebration”). 
 
The Windsor decision does not make same sex marriage legal in all states.  Nor 
does it convert civil union or any similar relationship into a marriage, as some 
believe.  The Windsor decision addresses only federal law treatment of same-sex 
marriages legally performed in a jurisdiction in which these unions are legal. 
 
For employee health benefits purposes, Windsor is important only because it 
dictates the federal tax treatment and federal rights of employees who receive 
same-sex spousal benefits.  Neither the Windsor decision nor the guidance from 
IRS or DOL (or any other federal agency) changes whether a state recognizes 
same-sex marriage, or the tax treatment for state tax law purposes in any state 
that does not recognize same-sex marriage.  However, exactly two years after the 
Windsor decision, the U.S. Supreme Court ruled in Obergefell v. Hodges that 
there is a Constitutional right to same-sex marriage, thus making same-sex 
marriage legal in all states. 
 
Together, the Windsor and Obergefell decisions require employers to offer health 
coverage under fully insured plans to same-sex spouses if coverage is offered to 
opposite-sex spouses.   
 
As a result of Obergefell, employers that sponsor self-insured benefit plans should 
consider extending coverage to same-sex spouses if the plan covers spouses.  
Although state insurance law cannot require a self-insured plan to cover same-sex 
spouses, there is an increased risk under state and federal nondiscrimination laws 
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for plans that define “spouse” to exclude same-sex spouses.  The Supreme Court 
has held that marriage is a fundamental right under the Constitution, thus an 
ERISA preemption defense may be less likely to survive.   
 
Lastly, employers that offer same-sex spousal coverage should not require any 
greater documentation (marriage certificate, etc.) from same-sex couples than 
they do from opposite-sex couples. 
 
Domestic Partner Benefits 
 

More employers are extending healthcare coverage to the domestic partners of 
their employees (often this can include couples of the same sex or opposite sex), 
but federal law does not treat domestic partners as “spouses.”  Only health 
benefits provided to domestic partners who qualify as IRS dependents can be 
excluded from taxable income.  Otherwise, the “fair market value” of the coverage 
provided by the health plan to a non-tax dependent domestic partner, over the 
amount paid by the employee (on an after tax basis) for such coverage, must be 
imputed to the employee’s income.  This means that these benefits are viewed as 
wages for FICA, FUTA and income tax withholding purposes by the IRS.  In 
addition, Section 125 flexible benefits and spending accounts may not be 
provided to domestic partners, and employers are not required to offer domestic 
partners COBRA, although many employers offer “COBRA-like” coverage to 
domestic partners.  An employer doing so should obtain written approval from the 
carrier or stop-loss carrier, as applicable.  Lastly, note that employers in states 
that recognize same-sex marriage may want to consider either eliminating 
domestic partner benefits, or making them available to same-sex or opposite sex 
couples to avoid potential discrimination issues under state law. 
 
Annual Notice Requirements 

 
Group health plan sponsors should consider including the following enrollment and 
annual notices with the plan’s open enrollment materials.  
 

¶ Initial COBRA Notice: Plan administrators must provide an initial COBRA notice 
to participants and certain dependents within 90 days after plan coverage begins.  
The initial COBRA notice may be incorporated into the plan’s SPD. The DOL’s 
model initial COBRA Notice is available at: 
www.dol.gov/ebsa/modelgeneralnotice.doc.  
 

¶ HIPAA Privacy Notice: If a group health plan is required to maintain a privacy 
notice, it must be distributed to new participants when they enroll for coverage.  
For fully insured plans, the issuer is generally responsible for providing the 
privacy notice to new enrollees. 
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¶ Notice of HIPAA Special Enrollment Rights: At or prior to the time of 
enrollment, a group health plan must provide each eligible employee with a 
notice of his or her special enrollment rights under HIPAA. 
 

¶ Annual CHIPRA Notice: Group health plans covering residents in a state that 
provides a premium subsidy to low-income children and their families to help pay 
for employer-sponsored coverage must send an annual notice about the 
available assistance to all employees residing in that state.  The DOL has 
provided a model notice, which is available at: 
www.dol.gov/ebsa/pdf/chipmodelnotice.pdf.  
 

¶ WHCRA Notice: Plans and issuers must provide notice of participants’ rights 
under the Women’s Health and Cancer Rights Act (WHCRA) at the time of 
enrollment and on an annual basis.  Model language for this disclosure is 
available at: www.dol.gov/ebsa/publications/CAG.html (in the compliance 
assistance guide). 
 

¶ Medicare Part D Notices: Group health plan sponsors must provide a notice of 
creditable or non-creditable prescription drug coverage to Medicare Part D 
eligible individuals who are covered by, or who apply for, prescription drug 
coverage under the health plan.  This creditable coverage notice alerts the 
individuals as to whether or not their prescription drug coverage is at least as 
good as the Medicare Part D coverage.  The notice generally must be provided 
at various times, including when an individual enrolls in the plan and each year 
before Oct. 15 (when the Medicare annual open enrollment period begins).  
Model notices are available at: www.cms.gov/creditablecoverage. 
 

¶ Michelleôs Law Notice: Group health plans that condition dependent eligibility 
on a child’s full-time student status must provide a notice of the requirements of 
Michelle’s Law in any materials describing a requirement for certifying student 
status for plan coverage.  Under Michelle’s Law, a plan cannot terminate a child’s 
coverage for loss of full-time student status if the change in status is due to a 
medically necessary leave of absence.  This law has been obviated in large part 
by the ACA, which extends coverage to age 26 regardless of student status or 
other dependency factors.  However, it is still relevant for some states (e.g., NY, 
NJ, FL) that extend coverage under fully insured plans past age 26 (e.g., to 29 or 
30), depending in part on student status. 
   

¶ HIPAA Opt-out for Self-funded, Non-federal Governmental Plans: Sponsors 
of self-funded, non-federal governmental plans may opt out of certain federal 
mandates, such as the mental health parity requirements and the WHCRA 
coverage requirements.  Under an opt-out election, the plan must provide a 
notice to enrollees regarding the election. The notice must be provided annually 
and at the time of enrollment.  Model language for this notice is available at: 
http://cciio.cms.gov/resources/files/model_enrollee_notice_04072011.pdf. 

http://cciio.cms.gov/resources/files/model_enrollee_notice_04072011.pdf
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¶ Elimination of Creditable Coverage Notice: Due to the ACA’s elimination of 
preexisting condition exclusions and limitations starting with plan years beginning 
in 2014, creditable coverage notices will no longer be required for losses of 
coverage occurring after December 31, 2014.  

 

 
Human Resources Services Update and Review 

Annual Compliance Requirements 
 
Occupational Safety and Health Administration 
Employers who are covered under the recordkeeping regulations under the 
Occupational Safety and Health Administration (OSHA) must post the OSHA 300A 
Annual Summary Form from February 1st through April 30th at each facility.  For more 
information, please visit OSHA’s website: 
http://www.osha.gov/recordkeeping/index.html.  
 
Equal Employment Opportunity Commission 
Requires that the EEO-1 Report be completed annually by September 30th for: a) 
private employers with 100 or more employees, and b) federal contractors with federal 
government contracts of $50,000 or more and 50 or more employees.  For more 
information, please visit the EEOC’s website: 
http://www.eeoc.gov/employers/eeo1survey/index.cfm.  
 
Affirmative Action 
Companies with 50 or more employees that have federal government and supply 
service contracts worth more than $50,000 must ensure their Affirmative Action Plans 
are developed within 120 days from the commencement of the contract, as well as 
updated and posted by the date the previous plan expires.  For more information, 
please visit the OFCCP’s website: http://www.dol.gov/ofccp/.  
 
Vietnam Era Veterans' Readjustment Assistance Act 
Federal contractors and subcontractors are required to complete the VETS-100 and/or 
VETS-100A annually by September 30th (This deadline was extended to 10/31/12 for 
2012).  For more information, please visit the Department of Labor’s website: 
http://www.dol.gov/vets/vets-100.html.  
 
Immigration/Form I-9 
All employers must ensure they are using the most updated I-9 form (which expired 
8/31/12; as of 10/23/12, a new form has not yet been released, so employers should 
continue utilizing this form) and retain them for three years after the date of hire or one 
year after the date of termination, whichever period is longer.  For more information, 
please visit the USCIS website: http://www.uscis.gov/i-9-central.  

http://www.uscis.gov/i-9-central
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Sexual Harassment Policy 

Massachusetts employers with six or more employees must adopt a written policy 
against sexual harassment and distribute it annually to all employees 
(http://www.mass.gov/mcad/shguide.html).  Additionally, employers must provide the 
policy to new employees upon hire, and should post the policy in a conspicuous place in 
every company-owned facility. 

¶ California law requires training every two years for managers and supervisors 
who work in California, which must occur within 6 months of hire. 

 
Forms 

All employers must ensure they are using the most updated federal W-4 forms and state 
income tax forms. 
 
Posters 

Audit both state and federal employment posters to ensure they include all labor and 
employment law updates from the previous year.  For more information about which 
posters are required, please visit the MA Attorney General’s website: 
http://www.mass.gov/portal/business/employer-workplace-info/employer-guide-mass-
laws/poster-requirements/.  
 
Please note: laws, statutes, ordinances, and regulations vary by state, so please ensure 
you are compliant with each state in which you conduct business. 
 
Annual Recommended Actions 

¶ Solicit updates from employees regarding changes to their personal information, 
including: 

o Address, phone number, emergency contact information, changes in 
marital or dependent status, beneficiaries, etc. 

¶ Audit your personnel files and I-9 files. 

¶ Harassment and Discrimination Training 
o Although only distribution of the policy to all employees is required 

annually by Massachusetts law, training is recommended on an annual 
basis or at least every two years. 

¶ Ensure that your organization’s employee handbook is updated, consistent with 
your company’s values and culture, includes all state and federal employment 
law updates, and includes any changes to your company policies. If changes are 
made:  

o Distribute the handbook to all current and new employees. 
o Require that a signed acknowledgement form be returned to HR for 

placement within the employee’s personnel file. 
o Audit the presence of this acknowledgement form in each and every 

employee’s file on an annual basis. 

http://www.mass.gov/mcad/shguide.html
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¶ In particular, review your organization’s social media policy. The National Labor 
Relations Board (NLRB) has been aggressively pursuing companies for what 
they perceive to be overly-strict social media policies that limit employees’ rights.  
Organizations need to be sure they are closely monitoring the court decisions 
surrounding social media issues. Review your HR function’s procedures to 
ensure:  

o Compliance with state and federal laws 
o Consistent application throughout your organization 
o Adherence to training requirements/regulations. 

¶ Perform a full audit of your unemployment benefit change statement to search for 
any discrepancies or errors.  

¶ Conduct annual performance reviews for all employees.  Ensure that the review 
forms are retained within each employee’s personnel file.   

¶ Review your employment classifications to ensure that your exempt and non-
exempt employees are properly classified.  This can minimize the risk of 
employee claims, audits and substantial fines to your organization. 

o This should also involve a review of your job descriptions in order to 
ensure that the actual job duties being performed by employees are 
reflected in their job descriptions as well as ensure that the job description 
supports the proper employment classification.  

¶ Develop or review your retention strategy for top performers and “high potential” 
employees.  

¶ Create or review succession plans for the key roles within the organization. 

¶ Investigate the potential for a training grant through the Massachusetts’ 
Workforce Training Fund (http://www.mass.gov/lwd/employment-
services/business-training-support/wtfp/).  

 
Wellness Strategy Guidance 

The average return on investment for every dollar spent on wellness programs suggests 
that the wider adoption of such programs by employers could prove beneficial for 
budgets and productivity as well as health outcomes.  Thus, we have a dedicated 
consultant to assist our clients with developing the right wellness strategy for their 
organizations. Our wellness services include: 

¶ Creation of an employee interest survey in order to develop a strategically 
focused wellness program 

¶ Providing companies with a branded wellness newsletter on a monthly basis that 
can be distributed to employees to ensure their continued engagement 

¶ Outlining a 12-month employee communication calendar 

¶ Providing concise and informative health articles on a monthly basis 

¶ Coordinating with a wellness representative at the insurance carrier(s) to ensure 
that the organization is receiving the full benefits of all carrier-sponsored wellness 
offerings 

¶ Assisting with onsite coordination of screenings and seminars 
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¶ Providing guidance for low-cost program ideas, initiatives and incentives 

¶ Support for on-site group activities and campaigns 

¶ Assistance with vetting wellness vendors so that companies who require the 
services of a full-service provider are able to make an informed selection  

 
Success Story 
 
Although ROI is never guaranteed and is sometimes hard to measure in a wellness 
program, there are still measures of success that are important to share.  Take, for 
instance, our current manufacturing client with 700+ employees mainly located in 
Massachusetts and a workforce made up of 60% hourly employees.  Our client had 
been experiencing numerous years of double-digit renewal increases.  In order to help 
counteract that trend, they implemented an incentives-based wellness program that has 
now been in place for two full years.  Employees have the potential to receive a 
maximum 20% discount on their health insurance plan for the year by successfully 
completing a Health Risk Assessment, on-site biometric screenings.  They also must 
participate in various wellness seminars and group activities, visit their healthcare 
provider for their annual physical, and participate in other activities.  Our client has 
measured an employee participation rate each year of 81%.  Our client experienced a 
drastically different renewal amount this year as compared to previous years- a flat 
renewal rate.  They have also seen an increase in the way their employees have utilized 
their benefits (such as fewer emergency room visits), as well as an immeasurable 
improvement in employee morale and camaraderie.   
 
Key Tools and Resources 

HRonline 
HRonline is our powerful online tool for your Human Resources needs.  It gives your HR 
team access to the compliance information, data, and resources it needs to be efficient 
and effective. HRonline offers an array of valuable resources, including:  

¶ Hundreds of compliance, legislative and employee communications guides on 
command that give you quick answers to tough questions  

¶ Document Library with instant access to a host of downloadable files  

¶ HR internet links that put all your hot-button topics at your fingertips  

¶ Secure insurance & HR community chat forum  

¶ OSHA compliance information to help you simplify and manage reporting  
 
Real-Time HR Guidance 
Navigating the confusing maze of labor laws and regulations in the employment arena 
on a daily basis can take valuable time away from your core business.  As a value-
added service provided to clients, our HR Services team offers real-time advice and 
support when you need it the most.  Our consultants can guide you through areas such 
as employee relations issues and questions, complex leave of absence scenarios, 
questions about compliance and the applicability of different employment laws as well 
as policy development and/or interpretation.  
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Retirement Services Update and Review 

Annual Notice Clarified for Participant Disclosures (ERISA §404(a)(5)) 
 
Many qualified retirement plans require participants to pay plan administration costs 
through some combination of investment-related expenses and contract charges.  
These charges typically are paid from participant accounts.  The U.S. Department of 
Labor (DOL) has established rules for participant disclosure of fees under section 
404(a)(5) of ERISA.   
 
The participant disclosure rules under ERISA §404(a)(5) require a plan’s administrator 
to provide periodic fee disclosures to participants in participant-directed individual 
account plans, to ensure participants have information to make informed decisions 
about plan expenses and investments.   
 
In October 2010 the DOL published a regulation 
(http://www.dol.gov/ebsa/pdf/frparticipantfeerule.pdf) that set out the basic rules for 
disclosure of fee and expense information to participants and beneficiaries in “self-
directed” plans.  The regulations required the fee disclosure to be made on or before the 
date a participant can first direct his or her investments in the plan and at least annually 
thereafter.  The annual disclosure was deemed to be satisfied if it was provided once in 
any 12-month period.   
 
Subsequent directives (Field Assistance Bulletin 2012-02R 
(http://www.dol.gov/ebsa/regs/fab2012-2R.html) and Field Assistance Bulletin 2013-02 
(http://www.dol.gov/ebsa/regs/fab2013-2.html) (FAB 2013-02) were issued by the DOL’s 
Employee Benefits Security Administration (EBS) in 2012 and 2013, respectively.  In 
FAB 2013-02, EBSA indicated that a disclosure must be provided no more than exactly 
one year (e.g., 365 days) after the prior annual disclosure.  
 
The response to this guidance from practitioners and consultants was negative:  most 
expressed concerns about this strict requirement.  Many expressed concerns, 
complaining that this strict rule might cause employers to “reset” each year, resulting in 
a forward ratcheting of the annual disclosure deadline, with disclosure having to be 
provided earlier and earlier each year.  
 
On March 19, 2015, the DOL issued a final rule (https://s3.amazonaws.com/public-
inspection.federalregister.gov/2015-06211.pdf) that provides a two-month grace period 
for participant-directed individual account plans to provide annual investment and plan-
related information to participants. Under this new rule, annual participant fee 
disclosures must be distributed within 14 months of the prior annual disclosure, instead 
of within 12 months. The rule is effective for disclosures made on or after June 17, 
2015. 
 

http://www.dol.gov/ebsa/pdf/frparticipantfeerule.pdf
http://www.dol.gov/ebsa/regs/fab2012-2R.html
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-06211.pdf)
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-06211.pdf)
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Agency Guidance & Court Cases 

IRS Issues Proposed Regulations Implementing Obergefell 

On October 21, 2015, the Internal Revenue Service (IRS) issued proposed regulations 

(http://src.bna.com/GR) to clarify the treatment of same-sex spouses for federal tax 

purposes in light of the Supreme Court’s 2013 decision in United States v. Windsor and 

the Court’s 2015 decision in Obergefell v. Hodges. In Windsor, the Supreme Court ruled 

that the portion of the federal Defense of Marriage Act defining marriage as being 

between opposite-sex partners was unconstitutional.  In Obergefell the court ruled that 

state laws banning same-sex marriage violated the Fourteenth Amendment to the U.S. 

Constitution.  

After the Windsor decision, the IRS issued guidance recognizing, for federal tax 

purposes, same-sex marriages performed in states permitting such marriages.  This 

was referred to as the “Rule of Celebration.”  Under that guidance, for benefit plan 

purposes, a marriage’s validity was determined not based on where the couple resided 

but where the marriage was performed. 

The proposed regulations goes a step further and provides that all marriages, whether 

opposite-sex or same-sex, will be recognized by the IRS for federal tax purposes if the 

marriage is recognized by any state, possession or territory of the United 

States.  Additionally, the proposed regulations address the impact that Windsor and 

Obergefell has on gender-specific terms, such as “husband” and “wife.”  To ensure that 

same-sex marriages are treated equally for federal tax purposes, the proposed 

regulations clarify that the terms “husband” and “wife” will be interpreted neutrally to 

include same-sex and opposite-sex spouses. 

The proposed regulations explain that previous guidance related to same-sex 

marriages, such as Rev. Rul. 2013-17 and IRS Notice 2014-19, remain in effect.  

Additional guidance may be issued in the future.  Note that the IRS guidance to date 

requires plan sponsors to review their plans and update a definition of “spouse” that is 

inconsistent with federal law.   

 
Tibble Reminds Plan Fiduciaries of Their Ongoing Obligation to Monitor Investments 

The U.S. Supreme Court held, in a unanimous decision, in favor of participants in the 

case of Tibble v. Edison International (135 S. Ct. 1823 (2015)).  The plaintiff participants 

in Tibble claimed that company officials violated their fiduciary duties when they added 

three mutual funds in 1999 and when they added three others in 2002.   

The decision in Tibble vs. Edison International overturns the ruling of the 9th Circuit 

Court of Appeals, which upheld a ruling from U.S. District Court for the Central District 

of California in favor of Edison.  The participants claimed that materially equivalent and 

http://src.bna.com/GR
https://www.irs.gov/pub/irs-drop/rr-13-17.pdf
https://www.irs.gov/pub/irs-drop/n-14-19.pdf
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cheaper institutional investments existed and that the fiduciaries breached their duty to 

the plan participants by not selecting (or moving to these alternative funds). 

The Ninth Circuit Court of Appeals had dismissed the claims with respect to the 

investments added in 1999 because, the court believed, the six year statute of 

limitations had run.  (The case was brought in 2007, so the statute of limitations had not 

run on the claims involving the funds added in 2002.) 

The Supreme Court disagreed that the statute of limitations had run, noting that:  

“ERISA’s fiduciary duty is derived from the common law of trusts, which provides that a 

trustee has a continuing duty–separate and apart from the duty to exercise prudence in 

selecting investments at the outset—to monitor, and remove imprudent, trust 

investments…”   The fiduciaries, the Court reasoned, had an ongoing duty to monitor 

the investments and thus could have made a change at any time.  Because the 

investments were still in the plan within the six year statute of limitations window, the 

Court ruled, the claim by plaintiffs was timely. 

Tibble serves as an important reminder for plan fiduciaries to monitor investments on an 

ongoing basis, particularly with respect to fees charged but also with respect to 

performance and other evaluation metrics. 

2016 Cost-of-Living Adjustments  

 
The 2016 cost-of-living adjustments applicable to dollar limitations for qualified 
retirement plans and other items go into effect January 1, 2016.  The Internal Revenue 
Service (IRS) recently announced contribution limits for qualified plans for tax year 
2016, which will remain unadjusted from 2015. Thus, the following limits will apply: 
 

 
2016 2015 

Compensation limit for plan purposes $265,000 $265,000 

Defined benefit plan annual benefit limit $210,000 $210,000 

Defined contribution plan annual contribution limit $53,000 $53,000 

401(k)/403(b)/457 plan elective deferral limit $18,000 $18,000 

401(k)/403(b)/457 plan catch-up for participants age 50 or over $6,000 $6,000 

Highly Compensated Employee $120,000 $120,000 

Key Employee $170,000 $170,000 

Social Security Taxable Wage Base $118,500 $118,500 
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Committee Meetings  

 
How often should a committee meet?  
Answer: As often as is necessary.  Typically, committees tend to meet on a quarterly 
basis with 3 "event-driven" meetings and 1 "overview" meeting.  
 
What should be on the agenda?  
Over the course of the year, all of the following items should be addressed at one 
meeting or another: 
  

¶ Fees and Expenses: The committee should focus on the reasonableness of the 
expenses and on understanding and evaluating all indirect revenues being paid 
to and from the plan's providers. 
 

¶ Investment Options: The major headings of an Investment Policy Statement 
should be on the agenda regarding the investment portion of the meeting, 
including the selection and monitoring of investment options, review of the plan's 
investment services (both plan- and participant-level investment advice), and 
review of the Investment Policy Statement itself.  These discussions also could 
include the addition of new asset classes (or investment categories) or new 
features (e.g., brokerage accounts, mutual fund windows). 

 

¶ Services: The services used by the plan should be monitored at least annually, 
including the plan-level investment consultant; compliance services (e.g., testing, 
5500s, etc.); the record keeper; enrollment and investment education services; 
and, yes, the plan's attorney.  The services should be reviewed for quality, 
effectiveness and adherence to the governing agreements.  

 

¶ External Changes: Examples include Roth deferrals, automatic enrollment, and 
qualified default investment alternatives (or QDIAs), as well as age-based 
lifecycle funds and education for participants. 

 

¶ Quality of Participant Investing: Fiduciaries have significant responsibilities for 
the quality of participant investing.  If a plan does not satisfy 404(c), fiduciaries 
are liable personally for imprudent participant investing.  Fiduciaries also are 
responsible for monitoring the plan’s enrollment services and investment 
education to determine whether they are working.  

 

¶ Levels of Participation: Fiduciaries have a responsibility to implement a plan’s 
eligibility provisions and to oversee the communications.  Thus, fiduciaries 
periodically should evaluate the plan’s communication and enrollment services.  
This can be done by reviewing data about the actual levels of participation and 
comparing it with industry benchmarks supplied by the plan’s advisers or 
providers.  
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¶ Adequacy of Deferrals: This area is also largely unexplored, but there is a duty 
for fiduciaries to select prudently and monitor their providers of participant 
education.  Fiduciaries should solicit input from their advisors and providers 
about the available services to educate participants about appropriate deferral 
rates.  They should also consider services to help participants increase their 
deferrals.  
 

Some attorneys are concerned that minutes may be used against a committee.  
However, when properly prepared, minutes can be helpful in showing that a committee 
has engaged in a prudent process.  The minutes, together with other materials reviewed 
by a plan committee, should be kept in a due diligence file for at least seven years.  In 
addition, people who have attended the meeting, items discussed, materials reviewed, 
any input from advisors, and the decisions reached should also be included.  
 
Year-End Compliance Requirements  

 
Annual Non-Discrimination Testing (ADP Testing)  
 

The annual non-discrimination test for 401(k) plans should be completed as soon as 
year-end records are compiled (preferably by January 31 for calendar year plans).  
Based on test results, some highly compensated employees (HCE) may receive 
distributions of the excess contributions made to the plan in the previous year in order 
for the 401(k) plan to pass the ADP test.  If the excess contributions are returned prior 
to two and a half months after the plan year-end to avoid the 10% excise penalty, the 
excess contributions and earnings are considered taxable income in the year of 
distribution.  
 
If excess contributions are returned after two and a half months after the plan year-end, 
the excess contributions and earnings remain taxable to the participant in the year of 
the distribution; and additionally, the employer must pay a 10% excise tax to the IRS on 
the amount of returned excess contributions.  The excise tax is paid and reported to the 
IRS on Form 5330, which is due nine months after the plan year ends.  For example, if 
your plan year ends in December 2015, you would need to file the Form 5330 before 
September 2016. 
 
2016 Qualified Retirement Plan Contribution Limits 
 

In 2016, a participant in a 401(k) or other qualified retirement plan is limited to a 
maximum of $18,000 ($24,000 for participants over age 50) in combined annual pre-tax 
and Roth 401(k) contributions.  This limit applies to non-profits as well. 
 
This is a calendar year limit regardless of the plan year.  Retirement Plan Sponsors 
should verify that no participant will exceed this maximum.  The maximum is applied on 
a per participant basis.  Therefore, if an individual is a participant in more than one 
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retirement plan during the year, his/her TOTAL combined contributions must be no 
more than $18,000 ($24,000 if over age 50) for 2016.  
 
Newly hired participants may have contributed to more than one plan.  These 
participants should be informed that they are responsible for telling the Plan Sponsor by 
March 1, of the following year if the contribution limit has been exceeded.  They should 
also be reminded that the excess amount plus earnings will be returned to them by April 
15th.  They should know that the excess amount plus earnings are taxable in the year of 
distribution.  
 
Investment Policy Statement 
 

The Investment Policy Statement (IPS) is an important document that serves as a tool 
for plan fiduciaries to assist with clarifying the plan’s investment-related goals and 
objectives.  It provides a framework for evaluating investment performance; offers 
protections to fiduciaries from inadvertently making capricious or arbitrary decisions; 
and ensures continuity in decision-making as plan fiduciaries change.  By following the 
process outlined in the IPS, plan sponsors can more effectively manage the pressure 
for change generated by participants, vendors or the media and more clearly 
communicate the plan’s investment-related goals and objectives to participants. 
 
We assist plan sponsors with developing, maintaining and adhering to their company’s 
Investment Policy Statement.  As a fiduciary, we are constantly striving to find the most 
prudent and effective way to help guide Retirement Plan Committees through the 
investment selection and on-going monitoring process.  This past year, we introduced 
an enhanced IPS that we believe will provide more clarity around the measurement 
standards assessing investment performance as well as risk management.  The intent 
is to place more emphasis on long-term performance (retirement is a long-term goal), 
reward actively managed funds that outperform their respective benchmarks and 
evaluate the components of risk separately rather than using the bundled approach that 
Morningstar Star ratings provide.  We believe this enhanced criteria will help retirement 
plan committees maintain a strong, diverse investment line-up for their participants. 
 
Retirement Services 
Retirement Services is dedicated to the strategic development of retirement plans 
customized to each client’s unique needs and to working with each client to ensure the 
ongoing success of their plan.  It is this combination of client-focused development and 
hands-on support that distinguishes us. 
 
Applied Expertise 
We work closely with each client to evaluate their current plan (and plan providers), 
ensuring retirement plans are competitive within the industry.  Our industry expertise 
and benchmarking data provide each client the most up-to-date information and best 
possible plan options. 
 



 

 

 

                            65 | P a g e  
 

Meeting Fiduciary Responsibilities 
Qualified retirement plan sponsors must meet their fiduciary responsibilities and comply 
with ERISA 404(c) and other regulations.  It is a challenge for managers (whom have 
many obligations beyond the retirement plan) to sort through this sea of regulations.  
Our skilled professionals work closely with clients to provide them with the support they 
require and to keep them abreast of: regulatory updates and compliance deadlines; 
trends and best practices; plan activity and performance; as well as fees/expenses and 
opportunities for plan improvements. 
 
From Strategy to Execution 
We work to develop and implement a program that clearly and persuasively 
communicates the benefits of participation.  It is our experience that the more 
employees understand what they have to gain, the more likely they are to participate.  
We consider it our responsibilities to both create the best plan for each client and to see 
that a plan is well executed to the benefit of our client’s employees. 
 
Independent Expert Advice 
We work exclusively for our clients to represent their needs to vendors.  With more than 
$3B in assets under advisement and clients located throughout North America, we are 
well positioned and capable of providing you with the resources you require. 

 
Executive Benefits Update and Review 
 

Eligible Long Term Care IRS Deductions for 2015 

 
Tax-qualified, LTC insurance premiums are considered medical expenses.  For an 
individual who itemizes income tax deductions, medical expenses are deductible to the 
extent that they exceed 7.5% of the individual’s Adjusted Gross Income (AGI).  The 
amount of the premium treated as a medical expense is limited to the eligible premiums, 
as defined by Internal Revenue Code section 213(d), based on the age of the insured 
individual.  That portion of the premium that exceeds the eligible LTC insurance 
premiums is not includable as a medical expense. 
 
Maximum Deduction for Qualified Long term Care Insurance Premiums 
 

Attained Age Before End of Year 2016 Deduction 2015 Deduction 

40 or Less $390 $380 

41-50 $730 $710 

51-60 $1,460 $1,430 

61-70 $3,900 $3,800 

71+ $4,870 $4,750 
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Corporate Owned Life Insurance Disclosure Rules 
 
The Pension Protection Act of 2006 establishes “best practices” for COLI (Corporate 
Owned Life Insurance) policies.  Under the rules the company may only insure highly-
compensated employees and directors.  The definition of “highly-compensated 
employee” includes employees earning over $120,000 (2015 and 2016), an owner with 
5% share or more, or one of the highest paid 20% of employees.  

 
Employees must sign a consent allowing the employer to purchase insurance on their 
lives. The company must notify the employees that:  

 

1. The company intends to insure them and the amount of the insurance 

2. The company will be the beneficiary of the policies  
 

Employers need to report annually to the IRS the total number of employees, the 
number of employees covered under a COLI program, and the total amount of 
insurance in force at the end of the year under the life insurance contracts.  The 
employer must also report whether they have a valid consent from each of the insured 
employees.  
 
Failure to comply with these requirements will result in the taxability of any death 
benefits received by the company.  The law applies to life insurance contracts issued 
after August 17, 2006 or to any contract that has a material change made to it after 
August 17, 2006. 

 

Section 409A W-2 Reporting for Deferred Compensation Plans 

 

Amounts deferred under plans subject to Section 409A are not required to be reported 
for 2015 on Form W-2 for employees or Form 1099-MISC (code “Y” amounts) for non-
employees. Under IRS guidance issued in 2008, reporting of amounts deferred will not 
be required until the IRS issues further guidance requiring such reporting.  W-2 
reporting of amounts deferred will not be required until the calendar year following the 
year final regulations on amounts includible in income are issued.  
   
Amounts includible in gross income due to a violation of Section 409A (code “Z”) are 
required to be reported on Form 941 and on Form W-2 for employees, or reported on 
Form 1099-MISC for non-employees.  The amount reported in box 12 using code Z is 
also reported in box 1 and is subject to an additional tax of 20% reported on the 
employee's Form 1040. 

 

IRS Deferred Compensation Contribution Limits  

 
There is no annual IRS limit of deferred compensation contributions by participants of a 
plan sponsored by a For-Profit entity.   
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Limits apply to contributions within Tax-Exempt plans.  Understanding IRS contribution 
limits is important, especially when your goal is to contribute the maximum to your 
account.  
 
2016 Deferral Limits for Non-Governmental Tax-Exempt Entities 
 

Standard Deferral $18,000 

Special 457(b) Catch-Up Up to $36,000 

 
The Special 457(b) Catch-up Provision is part of the Section 457(b) of the Internal 
Revenue Code, and was amended by the Pension Protection Act of 2006. Participants 
who have not contributed the maximum limit under IRS law in previous years may 
contribute an amount less than or equal to the maximum limit (essentially, up to double 
the maximum) in the three years prior to the individual’s normal retirement age. 
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Consulting Practice Overviews 
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Marsh & McLennan Agency | New England 
 
Headquartered in Boston, Massachusetts, Marsh & McLennan Agency is the leading insurance advisor 
for innovative solutions that empower businesses and individuals to succeed.  The strength of our 
solutions lies in the quality of our team. Our 360° approach means we look at your company holistically, 
and create a custom plan that aligns with your business strategies, core values and culture. We believe 
collaboration and teamwork are the key to success and we enjoy working with our clients to build 
personal and professional security. 
 
Expertise and Continuous Support You Can Rely On 

With over 1300 corporate clients and 150 professionals located in New England, we specialize in eight 
practice areas: 
 
Employee Benefits:  Our solutions are designed around the specific needs of your company.  We help 
you optimize your benefits investment by enabling you to attract and retain the best talent. We work 
with you to design and implement a strategic benefits program that reflects your corporate culture and 
values. 
 
Executive Benefits:  We help clients develop competitive executive benefit programs that provide 
winning results. The desire to succeed is inherent in high-caliber executives. Rewarding these 
individuals with the right incentives builds a highly motivated executive and management team. 
 
Retirement Services:  Our retirement services team helps you navigate uncertain waters to create a 
successful 401(k) or 403(b) retirement plan for your organization. We collaborate with you each step of 
the way, from an initial assessment of your company’s retirement plan, to selecting desirable plan 
features and developing an Investment Policy Statement, and fostering employee participation. 
 
Property & Casualty:  Our goal is to assist clients in reducing the business and operational exposures 
to losses or claims that can cause a significant interruption in their operations and drastically reduce 
their revenue - or even put them out of business. 
 
Small Business Solutions:  Marsh & McLennan Agency appreciates that the needs of small 
businesses are different from those of larger organizations. We successfully bridge the gap between 
what the “big firms” offer and the advice, solutions and programs that smaller businesses require. 
 
Health Management:  Our practice specializes in strategic wellness consulting. We focus on listening 
to your unique health & wellness needs and are dedicated to collaborating with you to implement a 
wellness program that delivers optimal value and benefit for your employees. 
 
Personal Insurance: Our number one priority is making sure you are properly protected. We provide 
you with a personalized needs assessment rather than just a quote so you can make informed 
decisions. 
 
Surety: We have built solid relationships with a variety of surety companies in a broad spectrum of 
markets for both large and small contractors, so we can analyze your needs and requirements to find 
the one that fits you best. 
 
Our commitment to honesty and integrity means we honor our word and strive to build meaningful 
relationships. Our values extend to our clients, our partners and our employees. Together we build upon 
our achievements, grow and learn from one another and create the best plan and solutions to empower 
you and your organization to succeed. 
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Employee Benefits 
 
The Marsh & McLennan Agency PARTNER Process 

 

 
 
 
 

 
 
 

Marsh & McLennan Agency is the leading insurance advisor for innovative solutions that empower 

businesses and individuals to succeed. The strength of our solutions lies in the quality of our team. 

Our PARTNER approach means we look at your company holistically, and create a custom plan that 

aligns with your business strategies, core values and culture. 

 

We believe collaboration and teamwork are the key to success and enjoy working with our clients to 

build personal and professional security. With our unique assessment and monitoring process, we can 

identify potential risk before anything happens and execute strategic solutions that make a 

measureable impact on our clients’ business. 

 
Profile: We perform an in-depth study of your business, so we truly understand your risks. 
 
Analyze Risk:  Using what we’ve learned about your company, we uncover potential 
risks and vulnerabilities, opportunities and ways Marsh & McLennan Agency may be able 
to help. 
 
Relationship:  We take the time to understand your company’s goals, objectives and expectations 
so we know exactly where you are today and what you want to be. 
 
Targeted Solutions:  We propose specific solutions for your company, prioritize what’s important to 
you, and establish a final plan. 
 
Navigation:  We stay with you as your needs change, so you are always informed and up to date. 
 
Execution: Your Marsh & McLennan Agency team puts our solutions into action.  We want to 
be an extension of your human resources and business operations teams. 
 
Review Results: We track your progress according to your goals using real, tangible measurements. 

 
We promise an in-depth analysis of your business to help identify, prevent and monitor risks. The 

outcomes are real results including a full-range of customized solutions including employee benefits, 

health management and wellness, retirement, property and casualty and executive benefits. 

 

The length of the PARTNER Process is determined by your needs.  By strategically identifying and 

managing risk, Marsh & McLennan Agency helps forward-thinking clients strengthen their employees, 

assets and bottom line. 
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Health Management 

 
“Chronic diseases such as depression and hypertension can lead to a decline in the overall health of 

employees in a workplace, contribute to an increase in health-related expenses for employers and 

employees, and lead to days away from work. Many businesses have realized the benefits of health 

promotion, and to curb the costs of rising health care they have begun offering health management 

programs to their employees. Although chronic diseases like obesity are among the most common and 

costly of all health problems, adopting healthy lifestyles can help prevent them. A health management 

program aimed at keeping employees healthy is a key long-term human asset management strategy.” 

– CDC (http://www.cdc.gov/features/ WorkingWellness/index.html) 

 
Our Approach to Health Management 

The health management team of Marsh & McLennan Agency’s New England Region specializes in 

strategic health management consulting. We are focused on listening to your unique health 

management needs and are dedicated to collaborating with you to implement a health management 

program that delivers optimal value and benefit for your employees. Our key differentiators are our 

strategic approach as it relates to measureable best practices with the focus on Health Improvement 

and Consumerism & Behavior. Our high performing health plan process provides our team with the 

ability to deliver a fully integrated approach to ensuring maximized plan performance. 

 
High Performing Health Plans (HPHP) 

We combine industry expertise, tools and resources to ensure companies maximize their health plan 

performance. We help employers improve the performance of health plans and have built a tool to 

measure the performance of your health plan and gauge your strategy for the future. 

Our comprehensive approach assesses your total health benefit program in over 35 categories and 

provides you with a baseline score and how you compare versus other companies desiring high 

performance. We incorporate metrics, national surveys and other benchmarks of proven strategies 

and initiatives that separate the top tier companies from their competitors via two success factors: 

Health Improvement and Consumerism & Behavior.  We know through establishing strong 

relationships with our clients, each organization’s culture, needs and goals are unique and no single 

solution or strategy will result in a High Performing Health Plan. Therefore, the top two to three 

recommendations are presented to the client with a strategy associated to implement and measure. 
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Small Business Solutions 

 
Specializing in managing employee benefit programs for groups with fewer than 100 lives, Marsh & 

McLennan Agency’s Small Business Solutions team understands the challenges of small businesses. 

We work with you to support your business goals and objectives; focusing on proactive, consultative 

solutions that provide real and tangible solutions for our partners. Our service model leverages the 

appropriate tools and resources necessary to deliver benefits that align with your business needs and 

employee culture. Marsh & McLennan Agency’s expertise in employee benefits, retirement services, 

executive benefits, property & casualty, human resources services, and health & wellness offer our 

partners a unique experience with a one-stop, full service, and customized benefits solution. 

 
What We Can Offer You and Your Employees | Propriety Products 
 
MMA MarketLink | Benefits Administration, Private Exchange and ACA tool. 
 
Participating Funding Arrangement | Unique Funding vehicle allows customization that traditional 
Health Reimbursement Accounts cannot, as well as increased employer savings. 
 
Fully Integrated COBRA Admin | Includes all online enrollment and terminations. 
 
One-on-One CORE Enrollment Services | We have an interest and passion in making sure your 
largest employer expense is clear and appreciated. Allow us to sit one-on-one with your employees to 
ensure they understand how their benefits work and have no personal gaps in coverage. 
 
MMA Preferred Ancillary Partners | Our leverage has afforded us preferred contracts and pricing for 
ancillary coverage with our partners. From standard 3-year rate guarantees to more generous contract 
language, we can provide coverage that exceeds our competitors. 
 
iBenefits | iBenefits is a customized app, where your employees can enjoy the convenience of 24/7 
access to important benefits information from their mobile devices. 
 
Custom Plan Design 

¶ Do the off-the-shelf medical plans fall short of meeting your needs? We can design a custom 
medical plan that will drive the results you need and offer coverage in areas your employees want. 

¶ Customize copays, deductibles, what services deductibles are subject to, imaging, telemedicine, and 
more. 

¶ Do you want to reward employees for proactive care, or better yet, WHERE they access care? We 
can help! 

 
Alternative Funding Arrangements 

¶ Partially self-funded 

¶ 3-5 year strategy 

¶ Level funding arrangements 

¶ Claims transparency for small groups 
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Retirement Services 
 
Marsh & McLennan Agency is dedicated to the strategic development of retirement plans customized 
to each client’s unique needs and to working with each client to ensure the ongoing success of their 
plan. It is this combination of client-focused development and hands-on support that distinguishes our 
unique Retirement Services Practice. 
 
Applied Expertise 

Our consultants work closely with each client to evaluate their current plan (and plan providers), 
ensuring that their company offers retirement plans that are competitive within the industry. Our industry 
knowledge and benchmarking data provide each client the most up-to-date information and best 
possible plan solutions. 
 
Meeting Fiduciary Responsibilities 

Qualified retirement plan sponsors must meet their fiduciary responsibilities and comply with ERISA 
404(c) and other regulations. It is a challenge for managers - who have many obligations beyond the 
retirement plan - to sort through this sea of regulations. Our skilled professionals work closely with 
clients to provide them with the support they require and to keep them abreast of: 
 
  • Regulatory updates and compliance deadlines     • Industry trends and best practices 

  • Plan activity and investment performance     • Fees and expenses 

  • Opportunities to improve the plan                  • Annual fiduciary checklist 

 

Employee Education and Investment Guidance 

Developing goals, objectives and a corresponding employee education action plan with detailed strategy 
and tactical steps can be an arduous task. Compliance with IRC Section 404(c) requires that regular 
information be provided to plan participants, but exactly what and how often is not always clear.  We 
have a dedicated employee education resource that works with our clients to develop strategy, while 
working with service providers to implement. From written materials to group meetings to individual 
participant consultants, we seek to engage all employees to ensure maximum plan utilization and secure 
financial futures. 
 
Investment Monitoring and Recommendations 

Selecting and monitoring the plan’s investment line-up requires a thoughtful process and timely access to 
fund performance and market data. It starts with the development of a sound Investment Policy 
Statement (IPS), and involves a regular review and assessment of fund investment results. At Marsh & 
McLennan Agency, we have developed a proprietary investment reporting system that integrates each 
client’s investment policy so you receive timely reports customized to your plan’s investments. 
 
Independent Advice 

Marsh & McLennan Agency works exclusively for our clients to represent their needs to vendors. With 
over $4 billion in assets under advisement and clients located throughout North America, we are well-
positioned and capable of providing you with the resources you require. 
 
 
Bostonian Group is a part of Marsh & McLennan Agency, LLC (MMA) and a division of MMC Securities Corp. (MMCSC). Securities offered 
through MMCSC, member FINRA/SIPC and a federally registered investment adviser. Main office: 1166 Avenue of the Americas, New York, NY 
10036, tel. 201-284-3614. Variable insurance products distributed through Marsh & McLennan Agency, LLC (NY Lic. LA-1111237). MMCSC and 
MMA are affiliates owned by Marsh & McLennan Companies, Inc. MMCSC and its representatives do not provide tax, legal or accounting advice. 
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Executive Benefits 
 
Marsh & McLennan Agency’s Executive Benefits practice assists employers with attracting and 

retaining committed, experienced, executive talent that is critical to organizational excellence and 

success. We assist our clients in developing competitive executive incentives and benefit programs 

that provide outstanding results. The desire to win and succeed is inherent in high-caliber executives. 

Rewarding these individuals with the right incentives builds a highly motivated executive and 

management team to achieve long term company growth and success. 

 
Winning Solutions 

Our practice adheres to a Total Rewards approach to help organizations structure successful 
executive benefits packages that: 
 
• Align with business goals 

• Improve the ROI on corporate benefit spending 

• Are consistent with industry practices 

• Maximize tax effectiveness for the company and executive 

• Meet the needs of executives 

• Reflect the corporate culture 

 
It Is About How, Not How Much 

We offer variety, depth and expertise in the following: 
 
Wealth Accumulation Plans 

Providing executives with the opportunity to build wealth over the long term through 
deferred compensation and incentive plans is essential to fostering loyalty and 
commitment. 
 
Wealth Protection Plans 

Guiding our clients through effective supplemental wealth protection options available to create a plan 
that best meets the needs of your executives and their families. 
 
Business Risk Protection Plans 

Working with clients to create and place funding solutions for Buy-Sell Agreements and Key Person Life 
Insurance protection, which not only protects your organization, but also creates a plan which will keep 
your business successful for years to come. 
 
Executive Total Rewards Assessments 

Helping clients deliver the right mix of reward components to ensure the total rewards package serves to 
attract, retain and motivate the best talent available and offers optimal benefits to meet business goals 
while addressing business and executives’ needs. 

  



 

 

 

                            75 | P a g e  
 

Property & Casualty 
 
Marsh & McLennan Agency New England’s Property & Casualty Practice assists our clients in preserving 
their corporate assets and protecting their employees by offering utilitarian risk management services 
and insurance expertise. We are different from most brokers because our focus is on providing risk 
transfer solutions that help to protect our clients from their business and operational risks. When 
insurance is the risk transfer solution, we do not provide off the shelf policies, but instead manuscript 
tailored coverage that responds to our clients’ specific exposures. We negotiate this coverage at the 
most competitive pricing available in the marketplace. 
 
Marsh & McLennan Agency must be a true business partner with our clients in order to understand 
and assess their business and operational risks. Only then are we able to provide risk transfer 
solutions that are effective. Our ultimate goal is to help minimize, and in some cases eliminate, our 
clients’ business exposures, as well as lower their overall total cost of risk. 
 
Risk Management 

Marsh & McLennan Agency’s risk assessments are comprehensive and holistic, focusing on all 
areas of risk inherent to our client’s business. We utilize methodologies that include: 
 
•  Due Diligence Analysis   •  Loss Forecasting 

•  Claims Modeling               •  Claims Audits 

•  Contractual Liability Reviews   •  Risk Tolerance Assessments 
  

We review our clients’ properties, processes, products and services as well as other risk areas that can 
lead to significant claims and potential financial hardship. We evaluate those areas to determine how 
best to manage and/or insure those risks. It is not a simple process and requires experience and 
expertise that is not inherent to many brokerage operations. Our enterprise risk management 
methodology provides a structured, disciplined approach to identifying and managing risk - and it allows 
us to better match and align our clients’ risks with their strategies, goals and objectives. 
 
Policy and Coverage Placement 

Insurance policies are not commodities and “pre-packaged” coverage often does not provide the 
protection necessary to minimize all of our clients’ specific and insurable risks. In the end, effective 
negotiation and placement of insurance coverage requires two important things: knowledge of the risks 
that need to be covered and the ability to negotiate coverage with the appropriate insurance markets. 
 
As part of the Marsh & McLennan Companies family, Marsh & McLennan Agency New England has the 
purchasing power and leverage necessary to obtain the best coverage, most appropriate limits and 
lowest deductibles from the insurance market at the most competitive pricing. 

 
This year we introduced two client solutions and differentiators.  
 
 
 
 
 
 
 
 
 

 

Success Risk Management 

Succeed Risk Management 
Solutions is a cloud based risk 
mitigation tool for our clients. 

 

iMap 

iMap is a proprietary Marsh 

produced iPad application 

for advanced analytical 

diagnostics. 
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Corporate Vision, Mission & Values  
 

 

Vision 

To be the world-class leader, revolutionizing our industry and our clients’ experience. 
 
 
Mission 

We create peace of mind by passionately delivering exceptional employee benefits and risk 
management solutions, committed to: 
 

¶ Providing world-class resources with local touch 

¶ Serving our clients, colleagues, carriers, and communities 

¶ Acting with integrity and respect 
 

Values 

¶ Integrity 

¶ Collaboration 

¶ Passion 

¶ Innovation 

¶ Accountability 

 
 

 

  



 

 

 

                            77 | P a g e  
 

 
 
 

Thank you for your continued support and for the confidence you have placed  
in Marsh & McLennan Agency as your trusted partner and insurance advisor! 
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Marsh & McLennan Agency (“MMA”) facilitates the placement of insurance coverage on behalf of our clients.  We are also committed to compensation transparency and to 
disclosing to you information that will assist you in evaluating potential conflicts of interest.  In accordance with industry custom, we are compensated either through commissions 
that are calculated as a percentage of the insurance premiums charged by insurers or fees agreed to with our clients.  We may also receive additional monetary and non-monetary 

compensation from insurers, or from other insurance intermediaries which may be contingent upon volume, profitability or other factors.  Our compensation may vary depending on the type of insurance 
you purchase and the insurer you select.  We will be pleased to provide you additional information about our compensation and information about forms of compensation we receive, 
look for our Marsh & McLennan Agency Compensation Guide at http://www.marshmclennanagency.com.  

 

http://www.marshmclennanagency.com/



